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1.0

Background

Australia got off to a slow start compared to other English-speaking Commonwealth countries in introducing
bans on the broadcast of tobacco advertisements on television and radio, but since the 1980s Australia has been

a pioneer in the control of tobacco advertising and promotion. As early as the 1960s, tobacco control advocates
such as Dr Cotter Harvey, founder of the Australian Council on Smoking and Health (ACOSH), and Dr Nigel
Gray, then director of the Anti-Cancer Council of Victoria (now Cancer Council Victoria), aimed to put tobacco
advertising on the political agenda. Legislation to ban advertising of tobacco products was ACOSH’s first major
goal' and Gray’s most important target in his lifelong commitment to cancer prevention.’ Both men wrote countless
letters on the topic and tirelessly sought representations with government ministers at both state and national
levels. Dr Gray alone wrote to 14 different Ministers for Communication under seven different governments over
the following 20 years.’ In 1971, with smoking rates at record levels and frustrated by the slow pace of change, the
Cancer Council produced a groundbreaking series of television commercials featuring high-profile TV actors and
comedians parodying popular tobacco advertisements of the time and enlisting the support (including in another
advertisement) of Nobel prize-winning Victorian virologist Sir Macfarlane Burnet.' It was not until 1973 that a ban
on the broadcast of advertisements for tobacco products was finally introduced.

Direct cigarette advertising on radio and television was phased out over the three years between 1 September 1973
and 1 September 1976. Advertising which was construed as ‘accidental or incidental to a broadcast or transmission
was allowed to continue, a provision included as a late amendment to the legislation before it was passed in 1976.
There is little doubt that this amendment occurred in direct response to tobacco industry lobbying. The tobacco
industry had already managed to ensure major exposure on television in the US following a direct advertising ban
by engaging in sponsorship of sport: they planned to do the same in Australia, provided the legislation gave them
the opportunity. Internal industry documents from the 1970s record the Australian general manager of Rothmans
stating that the imminent:

... the reason for the existence of the Rothmans National Sport Foundations and our sponsorships which are
being developed in anticipation of restrictive advertising action in Australia.

In October 1988, the then Minister for Health, the Hon. Dr Neal Blewett, stated his support for a national ban

on tobacco advertising in newspapers and magazines, advising that he would proceed with legislation provided
he had the support of the states. In the following year Australian Government support was gained for a ban in

the recommendations of the Parliamentary Joint Committee on the National Crime Authority. In May 1989, that
committee, comprising representatives from all major political parties, unanimously recommended to parliament
that tobacco advertising be completely banned. In August 1989, Democrat Senator Janet Powell announced

her intention to table the Smoking and Tobacco Products Advertisements (Prohibition) Bill, which proposed a
ban on tobacco advertising in the print media, billboards and cinema, and to outlaw sporting sponsorship. The
legislation was subsequently amended by the government to include print media (locally produced newspapers
and magazines), but to exclude cinema, billboard and sponsorship advertising, on the grounds that these more
correctly fell within state jurisdictions. The Smoking and Tobacco Products Advertisements (Prohibition) Act was passed on
December 28, 1989.°

New legislation passed in Victoria, South Australia and Western Australia between 1987 and 1990 sought to outlaw
tobacco advertising through sport and the arts. Elsewhere in Australia the ‘accidental or incidental’ exemption

in the Broadcasting Act and the 1989 legislation continued to allow advertising of tobacco products on player
uniforms and at sporting venues. These were clearly readable in television broadcasts and newspaper photographs
throughout the entire country. The association of sports people with tobacco was hugely beneficial to the image

of tobacco products. Sponsorship of sport and the arts also gave tobacco company executives access to politicians
in an informal environment at functions associated with sporting and cultural events. With tobacco companies
sponsoring all of the football codes (Australian Rules, rugby and soccer), the Australian Opens in tennis and golf,
motor racing in all forms, major opera and ballet companies and many other sports, arts and cultural groups,
events and festivals, tobacco advertisements were ubiquitous. Sport became the major battleground for further

See http://www.cancervic.org.au/about/70-years/history-1970s
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restrictions on tobacco advertising during the early 1990s, particularly after health promotion foundations in
Victoria, South Australia, Western Australia and elsewhere demonstrated that alternative sponsors were not so
difficult to attract.®

With the passage on 17 December 1992 of the Australian Government’s Tobacco Advertising Prohibition Act 1992 (the
Act),” most forms of tobacco sponsorship were phased out by December 1995, with cricket sponsorship concluding
on 30 April 1996. (Sponsorship exemptions were granted to events that were of international importance that
would otherwise not be held in Australia if sponsorship were banned.) Finally, after 31 December 1995, advertising
on billboards, illuminated signs and other outdoor signs could no longer be displayed. The maximum penalty for
any regulated corporation to ‘knowingly or recklessly’ publish, or authorise or cause a tobacco advertisement to

be published is 120 penalty units. Under the Act, ‘Accidental or incidental’ publication of tobacco advertisements

is permitted if the advertisement is an accidental or incidental accompaniment to the publication of other matter
and the publisher does not receive any direct or indirect benefit (whether financial or not) for publishing the
advertisement (in addition to any direct or indirect benefit that the person receives for publishing the other matter).

The WHO Framework Convention on Tobacco Control (WHO FCTC) defines tobacco advertising and promotion
as ‘any form of commercial communication, recommendation or action with the aim, effect or likely effect of
promoting a tobacco product or tobacco use either directly or indirectly’ (p4) and requires that each country shall
‘undertake a comprehensive ban on all tobacco advertising, promotion and sponsorship’ (p11).® Australia has
signed and ratified the treaty and is therefore bound by these terms.

Because of the comprehensiveness of its legislation, in 2001 Australia was described by British American Tobacco
Australia officials as having one of the ‘darkest markets in the world, rivalled only by Canada, in which to market
tobacco products (piiil).” Despite this situation, marketing of tobacco products continues today. While Australia
closed most ‘above-the-line’ marketing opportunities to tobacco companies, the industry focused instead on non-
traditional means of promotion, capitalising on legislative gaps and loopholes. Industry marketing efforts since
the later 1990s have included event promotions, trade marketing, in-store displays and innovative packaging.®'®
To address these methods of promotion, since the early 2000s, Australian states and territories introduced retail
display bans of tobacco products. Additionally, the Australian Government has introduced the Tobacco Advertising
Prohibition Amendment Bill 2010 which seeks to make it an offence to advertise tobacco products on the Internet

and in other forms of electronic media. The Internet is clearly a major vehicle by which young people can be
exposed to tobacco advertising and promotion and this legislative change aims to bring electronic means of
advertising, whether on the Internet or by other electronic means, into line with other restrictions in place for
other media. At the time of writing, Australia is introducing world-leading legislation to implement its 29 April
2010 announcement'"" that, as of 1 July 2012, all tobacco products will be required to be sold in standardised, plain
packaging.

This chapter outlines why tobacco advertising is a problem, examines existing Australian national, state and
territory tobacco advertising legislation, and details recent and current marketing strategies of the tobacco
industry. A glossary of key advertising terms can be found in the box below.

Section: 11.0
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Glossary of key advertising terms

Above-the-line: marketing via the mass media (print, television, radio, posters/billboards and cinema)'’

Advertising: any paid form of non-personal presentation and promotion of ideas, goods or services by an
identified sponsor’

Below-the-line: marketing via methods other than mass media (print, television, radio, posters/billboards
and cinema)'

Branding: the use of a name, term, symbol or design to identify a product
Buzz marketing: using popular entertainment or news to encourage people to talk about a brand or product”
Dark market: highly restricted marketing environment’

Guerrilla marketing: a form of unconventional marketing, such as chalk messages on a sidewalk, which is
often associated with staged events'

Marketing: business activities that direct the exchange of goods and services between producers and
consumers'® and includes not only the advertising and other forms of promotion of products but also
pricing, packaging and distribution or ‘placement’ (known as the ‘four Ps’ of marketing)

Mobile seller: a salesperson who carries tobacco products in a tray or container for the purpose of selling
the product directly to customers in venues such as bars or outdoor events

Non-branded advertising: advertising that promotes smoking but contains no specific tobacco brand

Open source marketing: collaboration between consumers and brand owners on the development and
promotion of products and services"”

Point-of-sale marketing: the arrangements of product and placement of promotional material in retail stores'®

Product placement: paid promotion of a product or brand through movies, television and other
entertainment media, often incorporated into the storyline'

Promotion: the co-ordination of all seller-initiated efforts to set up channels of information and persuasion
to sell goods and services or to promote an idea. The tools can include advertising, direct marketing
(communicating directly with consumers), sales promotion (marketing aimed at the sales force or
distributors) and public relations (execution of strategies that earn public understanding and acceptance)”

Relationship marketing: the ongoing process of identifying and maintaining contact with high-value
consumers'®

Social network marketing: unlike traditional forms of marketing that seek to target customers with
advertisements, companies and marketers that successfully join in this complex network of relations seek to
befriend their customers by incorporating them into cyberspace social networks?'

(Tobacco) sponsorship: any form of contribution to any event, activity or individual with the aim, effect or
likely effect of promoting a tobacco product or tobacco use either directly or indirectly”

Split packs: tobacco packs that can be divided into multiple, smaller packs once purchased; the smaller
packs sometimes do not bear the required health warnings and information

Tobacco display: tobacco products visible at retail stores

Trade marketing: marketing that relates to increasing demand for products at wholesaler, retailer or
distributor level rather than more directly at the consumer level

Viral marketing: creating entertaining or informative messages that are designed to be passed along, like a
virus, in an exponential fashion, often electronically or by email®

Word-of-mouth marketing: the creation and dissemination of advertising that encourages people to talk
about the brand or products; includes buzz marketing and viral marketing, known as word of mouse when
conducted electronically”

Section: 11.0
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1.1

The merits of banning tobacco advertising

Tobacco companies have always defended their promotions by claiming that advertising serves only to encourage
adult smokers to switch or try new brands.'

‘Our business is not about persuading people to smoke; it is about offering quality brands to adults who have
already taken the decision to smoke. British American Tobacco Australia website 2011’

Encouraging use of particular brands among existing users is certainly one important function of tobacco
advertising. However, published research shows that tobacco advertising is also associated with an increase in
overall tobacco consumption.’ Smokers can be prompted to smoke more frequently and those who are in the
process of quitting can be lured back to the product through the promotion of familiar and reassuring brands. New
smokers, primarily adolescents, enter the cigarette market every day. About 16 500 teenagers under the age of 18

Restriction of the advertising of tobacco products is an important focus for comprehensive tobacco control.

The 2008 National Cancer Institute’s Monograph 19, The Role of the Media in Promoting and Reducing Tobacco
Use, summarises the primary arguments in support of implementing comprehensive bans on tobacco advertising®*:

B the devastating health consequences of tobacco use

B the deceptive and misleading nature of tobacco marketing campaigns
m the unavoidable exposure of youth to these campaigns

B the failure of the tobacco industry to effectively self-regulate

B the ineffectiveness of implementing only partial advertising bans.

An earlier report by the US Surgeon General in 2000 similarly highlighted the influential nature of industry
advertising and promotion’:

B Despite the overwhelming evidence of the adverse health effects from tobacco use, efforts to prevent the onset
or continuance of tobacco use face the pervasive challenge of promotional activity by the tobacco industry.

B The tobacco industry uses a variety of marketing tools and strategies to influence consumer preference, thereby
increasing market share and attracting new consumers.

B Advertising increases consumption of tobacco products by encouraging children or young adults to experiment
with tobacco products and initiate regular use, reducing current smokers’ motivation to quit and cuing former
smokers to resume smoking.

B Among all US manufacturers, the tobacco industry is one of the most intense in marketing its products. Only
the automobile industry markets its products more heavily.

11.1.1
Tobacco advertising increases youth smoking

The industry commonly claims that its promotional activities are not intended to influence and have no impact

on children. In contrast, numerous academic reviews have identified tobacco advertising as a key influence on
youth to initiate smoking.” Youth exposed to tobacco advertising hold positive attitudes towards tobacco use.® The
industry argues that in the absence of causal proof (that advertising directly induces children to smoke) there is
insufficient evidence to justify banning tobacco advertising. However, research examining the impact of the UK’s
Tobacco Advertising and Promotion Act on youth smoking found that the advertising ban reduced adolescents’
smoking intentions by signifying smoking to be less normative and socially unacceptable.!®"

By evaluating the available literature on tobacco promotion against the Bradford Hill criteria, originally developed
to explain disease causality, DiFranza and colleagues demonstrated that exposure to tobacco advertising directly
causes youth to take up smoking."” Epidemiologists use these stringent criteria to determine whether a causal
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link (rather than a statistical association) exists between exposure to a risk factor and development of a disease.
The researchers found that the body of published evidence supports the criteria for causality: ‘First, children

are exposed to tobacco promotion before the initiation of tobacco use. Second, exposure increases the risk for
initiation. Third, there is a dose-response relationship, with greater exposure resulting in higher risk. Fourth,
the association between exposure and increased risk is robust; it is observed with various study methods, in
multiple populations, and with various forms of promotion and persists after controlling for other factors. Fifth,
scientifically plausible and theoretically based mechanisms whereby promotion could influence initiation exist.
Finally, no explanation other than causality can account for the evidence’ (p1245)."

In 1984, Philip Morris lamented how best to address the decreasing sales of its flagship brand, Marlboro, in
Australia: “The key problem seems to be its lack of appeal to younger smokers and this is the area which needs to
be addressed. One possibility might be to concentrate on sampling and promotion as many young smokers have
never had any first-hand experience with the product’ (p1)."” Again, in 1990, Philip Morris recognised the potential
for increased sales among Australia’s large youth population, ‘given predisposition to try/adopt new brands, this
segment represents significant market opportunity’ (p16)."

Australian experimental research with young smokers and non-smokers showed that incidental positive smoking
imagery in magazines (this included photographs of popular musicians, actors and models smoking cigarettes)
could also generate the same sorts of consumer effects attributed to tobacco advertising, including intention

to smoke." Adolescent smokers were particularly attuned to smoking imagery and reported that such imagery
increased their urge to smoke and reduced their desire to quit. The authors call for increased monitoring of
incidental smoking imagery portrayals in all popular entertainment media to ascertain whether greater regulation
is warranted.

11.1.2
Marketing to ‘over 18s’

When analysing marketing strategies and effects, it is important to avoid arbitrarily drawing the transition of youth
to adulthood as a single event that happens on one’s 18th birthday. Decisions made by those turning 18 are plainly
affected by influences to which they are exposed before turning 18, including advertising. In internal documents
the industry acknowledges the importance of capturing the youth market. The tobacco industry actually uses

the term ‘young adult’ to describe the youth market: ‘From time to time when describing market categories and
target audiences we use references such as young smokers, young market, youth market etc. These terms do not
accurately describe what we are talking about. When describing the low-age end of the cigarette business, the

term ‘young adult smoker’ or ‘young adult smoking market’ should be used. Please advise all members of your
department that these terms should be used in all written materials in the future’ (p1)."

Along with their parent companies abroad, Australian tobacco companies developed a ‘youth strategy’ that has
evolved from unabashed marketing to children in the 1950s" to denial of this practice from the late 1960s, and
eventually to the present-day position of concern to show themselves as a socially responsible industry actively
campaigning against teenage smoking.”® A core part of this social responsibility is the claim to only market tobacco
products to adults aged 18 and over, and to support certain youth tobacco prevention programs. However, as
Carter notes: ‘Tt is commonly observed that teens tend to mimic those just older than themselves and strive to
establish themselves as independent, and that the industry’s youth smoking programs play to those characteristics
by emphasising the “forbidden fruit” aspects of smoking. As years of dedicated research, media circulation
demographics, and even common sense dictates, it is impossible to quarantine those under 18 years of age from
aspiring to, or participating in, activities designed for those over 18’ (piii75).'®

The marketing methods employed by the tobacco industry are often conspicuously connected to youthful interests
and activities. Sales tents at music festivals,” development and distribution of lifestyle magazines,” concert
sponsorship'® and partnerships with fashion outlets and events? are just a few examples of how the industry
strategically targets the young adult audience.

An RJ Reynolds report explains the vital importance of young smokers: “Younger adult smokers have been the
critical factor in the growth and decline of every major brand and company over the last 50 years. They will
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continue to be just as important to brands/ companies in the future for two simple reasons: The renewal of the
market stems almost entirely from 18-year-old smokers. No more than 5% of smokers start after age 24. (And) the
brand loyalty of 18-year-old smokers far outweighs any tendency to switch with age’ (p1).”

11.1.3

Awareness of tobacco marketing

As part of a four-country study on Table 11.1.1

tobacco control in 2006, 1767 Australian Awareness of tobacco marketing among Australian smokers in the previous six months,
adult smokers were surveyed about 2006 (n=1767)

their awareness of tobacco industry
advertising.” The research findings

are detailed in Table 11.1.1. Generally, % of respondents
respondents reported low awareness of aware
most types of advertising, reflecting the Salience: noticed things that encourage smoking in the last 6 months 189

fact that tobacco advertising has become

increasingly restricted in all states and Typg Lfmaricting ; _ ,

. . Noticed tobacco advertisements in any of the five media
territories since the 1990s. There were (television, radio, posters/billboards, newspaper/magazines 40.2
relatively high levels of awareness of and stores)
advertising in stores (33%), of special Noticed tobacco advertisement n stores 3.0
price offers for cigarettes (23%) and Sponsorship
of sports sponsorship (21.6%). This is Noticed sports sponsorship 216
consistent with the 2003 findings of Noticed arts sponsorship 19
Harris and colleagues” using the same Noticed any type of sponsorship 01
survey tool, and reflects gaps in tobacco Promotions
advertising legislation. At the time of Noticed special price offers for cigarettes 230
the 2006 survey, no state or territory had Noticed any form of promotion (excluding special price offers,
yet banned the retail display of tobacco and including free sa‘mplles of cigarettes, gifts/discounts on‘olther 310

. . products, clothing with cigarettes brand name and competitions

products, and sponsorship of the high- inked o cigarttes)
profile Formula 1 Australian Grand Prix Total noticing tobacco marketing in any channel 603

ended only months before the survey.

Source: Yong HH, Borland R, Hammond D, Sirirassamee B, Ritthiphakdee B, Awang R, et al. Levels and correlates of
awareness of tobacco promotional activities among adult smokers in Malaysia and Thailand: findings from the
1 1 1 4 International Tobacco Control Southeast Asia (IT (-SEA) Survey. Tobacco Control. 2008;17(1):46-52.

Industry arguments to retain tobacco advertising

In addition to its claims that advertising does not influence the uptake of smoking by young people, and that
advertising bans would not be at all effective in reducing smoking, the tobacco industry uses other ‘key messages’
when lobbying against advertising bans.

11.1.4.1
Freedom of speech

Companies often cite freedom of speech’ protection, arguing that they have a right to inform consumers about
their products. This erroneously implies that cigarette advertisements contain important consumer information
and that smokers base their decision to smoke by weighing up such information and making an educated choice.
Most cigarette advertising has little to no ‘information’ other than the brand name. This argument also ignores the
Most smokers are also inadequately informed about the harms of smoking, in part due to historic tobacco
industry efforts to discredit health information.” Tobacco companies have only in relatively recent times publicly
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acknowledged that smoking causes disease, having ‘maintained the stance that smoking had not been proven to be
injurious to health through 1999’ (pi110).”

11.1.4.2
Legal product

A common industry argument is that tobacco is a legal product and therefore should be legal to advertise.
Manufacturers of other legal products, however, are also subject to a range of advertising restrictions and
conditions, including for public health reasons.” Internationally, governments have banned or restricted
advertising for other legal products, such as prescription-only pharmaceuticals, guns, explosives and some
industrial chemicals.” Further, tobacco is not freely sold in Australia; it is illegal to sell cigarettes to children (under
age 18) and most states and territories require retailers to obtain a tobacco sales licence. In that context, advertising
restrictions cannot be described as inconsistent.

11.1.4.3
Brand switching

As previously described, the industry publicly states that advertising and promotion only serve to encourage brand
switching among adult smokers. Clive Turner, when with the UK-based Tobacco Advisory Council, encapsulated
the industry position: ‘Certainly no tobacco advertising is concerned with encouraging non-smokers to start or
existing smokers to smoke more and it seems blindingly obvious that, unless you are a smoker, tobacco advertising
or sponsorship has absolutely no influence whatsoever in persuading or motivating a purchase’ (p8).' But according
to advertising executive Emerson Foote, former CEO of the international advertising group McCann-Erickson,
which has handled millions of dollars in tobacco industry accounts: “The cigarette industry has been artfully
maintaining that cigarette advertising has nothing to do with total sales. This is complete and utter nonsense. The
industry knows it is nonsense. I am always amused by the suggestion that advertising, a function that has been
shown to increase consumption of virtually every other product, somehow miraculously fails to work for tobacco
products’ (p8).!

While brand switching does occur, it is not common among smokers. As part of a retail intercept survey with
smokers who had made a tobacco purchase immediately beforehand, only 5% (11 of 206 participants) responded
that they had not bought their usual brand.” When asked “‘What prompted you to try this brand?’ five said they
were trying a different brand on the recommendation of another person, and only six said they wanted to ‘try
something different’ or ‘felt like a change’

11.1.5
The effects of advertising bans

The effectiveness of advertising bans in reducing tobacco use and ‘denormalising’ tobacco products are much more
plausible reasons for tobacco industry opposition. Advertising bans lead to dramatic declines in the awareness of
tobacco industry promotional activities.” More importantly, regulating advertising and promotion can reduce both
the prevalence and initiation of smoking. Based on an analysis of tobacco use before and after the introduction

of advertising bans in numerous countries, it is estimated that comprehensive advertising bans reduce smoking
initiation by an average of 6% and smoking prevalence by an average of 4%. A partial ban is likely to only reduce
prevalence and initiation by 2%.°

Empirical evidence also shows that comprehensive advertising bans reduce tobacco consumption, but that
incomplete bans have little or no effect because companies transfer expenditure to media in which advertising
is still allowed.”” A review of the effects of tobacco adverting ban laws in 30 developing countries showed that
comprehensive bans resulted in a 23.5% reduction in per capita consumption of tobacco. Comprehensive
advertising bans are essential to reducing the health burden of tobacco use.
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Tobacco industry expenditure on advertising

It is difficult to assess how much money the Australian tobacco industry invests in advertising and promoting its
products. In the US, all tobacco companies must annually report the total amount that is spent on advertising and
promotion to the Federal Trade Commission. Unlike their American counterparts, Australian tobacco companies
are not legally required to disclose equivalent information. It is not easy to compare expenditure in the US with
Australia as very few forms of tobacco advertising are actually banned in the US. It is useful, however, to note
that in 2006 (the most recent data available at the time of publication) the majority of the reported advertising
spend in the US, at 81% of the total spending, was on promotional allowances to retailers and wholesalers.' This
includes price discounts paid to cigarette retailers or wholesalers in order to reduce the price of cigarettes to
consumers, allowances paid to cigarette retailers in order to facilitate the sale

or placement of cigarettes (e.g. payments for stocking, shelving, displaying

and merchandising brands; volume rebates; and incentive payments), and
promotional allowances paid to cigarette wholesalers (e.g. payments for volume
rebates, incentive payments, value-added services and promotional executions).
These types of retailer promotional allowances are also permitted in Australia.
For example, in 2009, ASH Australia reported that twin packs of cigarettes
were being sold at prices discounted by as much as $5 per twin pack and that
retailers were being offered prizes for displaying and promoting certain brands.
As part of the promotion, British American Tobacco sales representatives
delivered sleeves (Figure 11.2.1) to shopkeepers to create the twin packs. Any
kind of promotion or display of such products would however be prohibited

in most states in Australia under laws requiring products to be stored out of

The WHO Framework Convention on Tobacco Control (WHO FCTC) .

N . . Figure 11.2.1
requires: ‘if (a party) does not have a comprehensive ban on advertising and
sponsorship, the disclosure {should occur} to relevant governmental authorities
of expenditures by the tobacco industry on advertising, promotion and
sponsorship not yet prohibited’ (p12).’

Sleeves used to create a twin pack of
cigarettes offered at a price discount
Source:  http://www.ashaust.org.au/lv4/Market5.jpg
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Commonwealth (national) legislation

Advertising of tobacco products in Australia has been progressively restricted since the 1970s. As described
earlier, cigarette advertising bans on radio and television have been in place since 1976. In 1989, the Australian
Government introduced the Tobacco Products Advertisements (Prohibition) Act 1989, which prohibited advertising of
tobacco products in all newspapers and magazines, effective from December 1990.

The Tobacco Products Advertisements (Prohibition) Act 1989, in conjunction with the amended Broadcasting Act 1942,
prohibited direct advertising in the print and broadcast media. The Tobacco Products Advertisements (Prohibition) Act
1989 was repealed in December 1992 by the Tobacco Advertising Prohibition Act 1992 (TAP Act) that came into effect on
1 July 1993.

In 2007, the Australian Government published a guide to the TAP Act that outlines what is and is not allowed
under the Act.’ The guide is designed to assist people who sell tobacco products (such as tobacconists, service
stations and grocery shop owners), those whose work involves publishing or broadcasting (such as advertising
agents and people who work in the media), and people who deal with the tobacco industry (such as sporting or
cultural groups seeking sponsorship).

11.3.1

Tobacco Advertising Prohibition Act 1992

The Tobacco Advertising Prohibition Act 1992' was introduced to provide a national standard for tobacco advertising.
The objectives of the TAP Act are:

1. Limit the exposure of the public to messages and images that may persuade them:
a) to start smoking, or to continue smoking or
b) to use, or to continue using, tobacco products.
2. Improve public health.
The TAP Act defines an advertisement as any writing, still or moving picture, sign, symbol or other visual

image, or any audible message, or any combination of two or more of those things, that gives publicity to, or
otherwise promotes or is intended to promote:

a) smoking

b) the purchase or use of a tobacco product or a range of tobacco products

c) the whole or a part of a trademark that is registered under the Trade Marks Act 1955 in respect of goods that
are or include tobacco products

d) the whole or a part of a design that is registered under the Designs Act 2003 in relation to products that are or
include tobacco products

e) the whole or a part of the name of a person:

f) who is a manufacturer of tobacco products and

g) whose name appears on, or on the packaging of, some or all of those products

h) any other words (for example the whole or a part of a brand name) or designs, or combination of words

and designs, that are closely associated with a tobacco product or a range of tobacco products (whether also
closely associated with other kinds of products).

The TAP Act imposes restrictions on the broadcasting and publishing of tobacco advertisements. The
prohibitions cover print media advertising; advertisements in the form of films, videos, television or radio

and the internet; advertising on tickets; advertising of sponsorship; the sale or supply of any item containing a
tobacco advertisement; and outdoor advertising on billboards or public transport. Under the TAP Act tobacco

http://www.austlii.edu.au/au/legis/cth/consol_act/tapa1992314/index.htm!
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can still be sold via direct mail, the Internet and at points of sale, however the TAP Act and state and territory
legislation impose restrictions on the advertising and promotion of tobacco.’ In circumstances where state or
territory legislation enforces more restrictive practices than the Commonwealth (national) legislation, the state or
territory legislation takes precedence. The TAP Act has undergone several amendments to further restrict tobacco
advertising and sponsorship.

11.3.1.1
Advertising permitted under the Tobacco Advertising Prohibition Act

All tobacco advertising and sponsorship was completely banned, with limited exceptions, by the passage of the
TAP Act. Accidental or incidental’ publication of tobacco advertisements is permitted if the advertisement is an
accidental or incidental accompaniment to the publication of other matter and the publisher does not receive any
direct or indirect benefit (whether financial or not) for publishing the advertisement (in addition to any direct or
indirect benefit that the person receives for publishing the other matter).

An individual may publish a tobacco advertisement if it is not in the course of the manufacture, distribution or
sale of tobacco products. The individual must have published on his or her own initiative and received no benefit
in doing so. For example, individuals not associated with tobacco companies may wear clothing produced overseas
that is branded with tobacco industry trademarks without breaching the Act.

Advertising exceptions also include advertisements broadcast or published:

B during political discourse

B at point of sale, unless regulated by the state or territory

B in periodicals printed outside Australia and not principally designed for Australia

B as information in trade publications (those circulated only to the tobacco or tobacco retailing sectors)

B on aircraft during international flights.

When the TAP Act was originally passed, the then Minister for Health and Aged Care was given discretionary

power to grant sponsorship exemptions to events that were of international importance that would otherwise not
be held in Australia if sponsorship were banned. Several exemptions were initially granted including:*

B Formula 1 Australian Grand Prix

Rally Australia

Australian Ladies Masters Golf
Whitbread Round the World Yacht Race
Americas Cup (sailing)

Indy Car Grand Prix

Australian Motorcycle Grand Prix

Winfield Cup (rugby league)

Benson and Hedges Cup (cricket).

11.3.2

Tobacco Advertising Prohibition Amendment Act 2000

Under the Tobacco Advertising Prohibition Amendment Act 2000, passed in November 2000, the original discretion
which permitted the minister to grant an exemption for international sporting and cultural events was revoked.’
As of October 2006, no further events were permitted to display tobacco brand advertising. Furthermore, no new
events were granted an exemption as of October 2000. This amendment made Australia one of the first countries
to legislate for an end to tobacco sponsorship of international sporting and cultural events.® At the time of the
amendment in 2000, there were five events of international significance that were permitted to carry tobacco
sponsorship when they were staged in Australia. They were the:
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B Ladies Masters (golf)

® Indy 300

B Rally Australia

B Australian Motorcycle Grand Prix

B Formula 1 Australian Grand Prix.

Both the motorcycle and formula 1 grands prix continued to carry tobacco sponsorship until the 1 October 2006
deadline.’

At the 2007 Formula 1 Australian Grand Prix in Melbourne the Ferrari team was the only team to continue to be
sponsored by a tobacco company, in this case Philip Morris using the brand Marlboro. While the Ferrari team
was not permitted to exhibit any of this sponsorship, the car and driver uniforms were ‘branded’ with a distinctive
white barcode. The race team was therefore effectively promoting the well-known red and white colours of
Marlboro, illustrating how advertising can still continue to function after a ban. Subsequent races in other nations
where tobacco sponsorship is not prohibited saw the ‘official’ Marlboro logo back on the car.? Australian formula 1
viewers are exposed to this marketing through television broadcasts.

Amid continuing controversy that the white barcode was subliminal advertising for Marlboro, Ferrari announced
that it would be removed from cars as of the fifth race, the Barcelona Grand Prix, of the 2010 racing season.’

The bar code will remain on the driver and team uniforms for the remainder of the 2010 racing season. In July
2010, Ferrari unveiled a new logo without the controversial barcode design. The new logo was to be used on all
cars and uniforms for the 2011 season and the team will continue to be called Scuderia Ferrari Marlboro. Some
blog commentators have suggested this new logo is also suggestive of the iconic red chevron found on Marlboro
packages.

The 2000 amendment also required reporting by the health minister of any contraventions of the TAP Act to
parliament. Specifically, the amendment requires that a report be prepared on:

a) the number and nature of any contraventions of the Act occurring in the preceding 12 months

b) action taken by the minister or a Commonwealth (national) agency in response to each contravention.

The report is presented annually to parliament and contains information regarding prosecutions under the TAP
Act. The report does not currently include summaries of received complaints or of advertisements that are found in
breach of the TAP Act but not subsequently prosecuted. A sample report can be found in Attachment 11.1.

Review of the Tobacco Advertising Prohibition Act

A review of the TAP Act was announced by Trish Worth, Parliamentary Secretary to the Federal Minister for
Health and Ageing on May 31, 2002. An in-depth submission to the Australian Government Department of Health
and Ageing review by the Cancer Council Australia (supported by other health groups) outlined that while the
TAP Act has been successful in limiting public exposure to traditional forms of tobacco advertising, it has been
less effective in countering other forms of marketing."” These ‘below-the-line’ forms of tobacco marketing include
social networking sites, sales promotions at public events, point-of-sale advertising, ‘guerrilla marketing’ and text-
message promotions.!

During the time of the review, the Senate Community Affairs Legislation Committee issued a report, Tobacco

Advertising Prohibition, in September 2004, which recommended that changes be made to strengthen the TAP

Act, particularly in the areas of film, internet and misleading promotions."” The Tobacco Advertising Prohibition

(Film, Internet and Misleading Promotion) Amendment Bill 2004 served as a proposed draft of these changes. The

objectives of the bill were to:"

B ensure that the intent and operation of the TAP Act maintains pace with technological advances in advertising
and remains current and effective by adding Internet advertising to the means of tobacco advertising which are
prohibited

B prohibit the offering for sale of tobacco products on the Internet
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B prohibit the use of certain words in advertising which are misleading, deceptive and are not conducive to public
health.

In 2005 the Australian Government Department of Health issued a response to the 2002 review and concluded that
the TAP Act was currently working well to protect the Australian public from advertising messages and the gains
made by making amendments to the Act would be insignificant." As a result, no changes to the TAP Act resulted
from the review.

National Preventative Health Strategy

The launch of the National Preventative Health Strategy on 1 September 2009 by the Minister for Health and
Ageing, the Hon. Nicola Roxon MP, offered another opportunity to recommend significant changes to the TAP
Act. The Strategy provides a blueprint for tackling the burden of chronic disease currently caused by obesity,
tobacco and excessive consumption of alcohol. It is directed at primary prevention and addresses all relevant arms
of policy and all available points of leverage, in both the health and non-health sectors. The Strategy comprises
three parts: an overview; a roadmap for action; and technical papers focused on the three key areas of obesity,
tobacco® and alcohol.

The roadmap for action included the following recommendations to strengthen restrictions on tobacco
advertising:"®
B Eliminate promotion of tobacco products through design of packaging

B Legislate to eliminate all remaining forms of promotion including advertising of price specials, public relations
activities, payments to retailers and proprietors of hospitality venues, promotion through packaging and, as far
as feasible, through new and emerging forms of media

B Regulate to require mandatory reporting of amounts spent on any form of promotion - on payments to public
relations companies or any other third parties, as well as details of any other promotional expenditure

B Amend legislation to ensure that tobacco is out-of-sight in retail outlets in all jurisdictions

B Make smoking a ‘classifiable element’” in movies and video games.

On 11 May 2010 the Minister for Health and Ageing, the Hon. Nicola Roxon MP, released Taking Preventative
Action, the government’s response to the report of the National Preventative Health Taskforce."” The Australian
Government responded to each of the recommendations made by the taskforce and this included the

announcement of major reforms to further restrict tobacco advertising and promotion.” Specifically tobacco
advertising bans will be strengthened by the following actions:

B developing legislation to introduce mandatory plain packaging of tobacco products from 1 January 2012 with

proposed legislation)
B amending the TAP Act to clarify that advertisements published via the Internet are prohibited

B introducing legislation to restrict Australian internet advertising of tobacco products, bringing the Internet -
and other electronic media - into line with restrictions in other media

B working with states and territories to develop an action plan for ending other forms of tobacco promotion,
and for possible mandatory reporting of promotion expenditure, in the next iteration of the National Tobacco
Strategy.

The Australian Government did not support additional recommendations to ban all retail tobacco displays at the
national level and to include smoking as a classifiable element in movies and games at that time.
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State and territory legislation

Australian states and territories are able to enact regulations that are more restrictive than the Commonwealth
national Tobacco Advertising Prohibition Act 1992 (TAP Act). To varying degrees all states and territories legislate
controls on the advertising and promotion of tobacco products. Where the TAP Act does not restrict point-of-sale
advertising and the display of tobacco in retail locations, the states and territories all have their own restrictions
and controls. A summary of legislation for each state and territory follows. Table 11.4.1 at the end of this section
provides an overview of state and territory legislation.

11.4.1
Australian Capital Territory

Advertising and promotion of tobacco is controlled by the Tobacco Act 1927 (ACT), including all amendments'.
The Act sets out strict requirements for how smoking products (tobacco and herbal smoking products) can be
advertised and displayed.

A smoking advertisement is defined as anything (writing, sound or a picture, symbol, light or other visible device,
object or sign) that a reasonable person would consider publicises or promotes:

B the purchase or use of a smoking product

B the trademark or brand name, or part of a trademark or brand name, of a smoking product.

Items that advertise or promote tobacco products or tobacco smoking are not permitted at point of sale. No gifts,
rewards schemes or ‘value-added’ promotional items can be associated with the purchase of tobacco products. A
tobacco product itself cannot be given away if this promotes the sale of a tobacco product. It is illegal to conduct
a competition that promotes smoking or promotes a tobacco product. Examples of prohibited advertising include
brand-name promotional material, and toys, novelty items or clothes with a tobacco name or logo.

Amendments made to the Act by the Tobacco Amendment Act 2008 (ACT) prohibited the sale of cigarette packets
designed to be divided into portions containing fewer than 20 cigarettes each, commonly known as ‘split packets,
and prohibited the offer of customer rewards in association with the sale of smoking products. The Minister for
Health was also given the power to declare that a smoking product is prohibited if it has a distinctive fruity, sweet
or confectionery-like character, and the nature of the product or the product’s package or packaging could be
attractive to children.”

11.4.1.1
Display of tobacco products

The 2008 amendments to the Tobacco Act 1927 (ACT) also introduced new restrictions banning the display of
smoking products at point of sale. From 31 December 2010, all retailers will be required to store smoking products
out of sight of customers." This provision applied to standard tobacconists from 1 January 2010, and from specialist
tobacconists from 1 January 2011." One point of sale is permitted per retail outlet. Licensed premises may have up
to five points of sale." Price tickets must comply with size and design requirements (they must use 12 point Times
New Roman font, and be no larger than 15cm squared).

i Tobacco Act 1927 (ACT) 5.21. See also: http://www.legislation.act.gov.au/ni/2009-53/current/pdf/2009-53.pdf for declaration of prohibited products.

i Tobacco Act 1927 (ACT) 5.10 states that a smoking product at a point of sale for a retail or wholesale outlet must be stored out of view of the outlet’s customers. Ibid s.101 outlines the
commencement details for the new point of sale provisions. See Ibid s.101(2) for the definition of ‘Specialist Tobacconist’

i See Tobacco Act 1927 (ACT) 5.101(2) for the definition of Specialist Tobacconist’

iv- Restrictions on the number of points of sale are set out in 5.8 of the Tobacco Act 1927 (ACT)
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11.4.2

New South Wales

Two key pieces of legislation relate to the advertising and promotion of tobacco products in New South Wales: the
Public Health (Tobacco) Act 2008 (NSW)? and the Public Health (Tobacco) Regulation 2009. This Act incorporates the
tobacco control elements of the NSW Public Health Act 1991 which operated prior to 2008.

These two pieces of legislation prohibit overt advertising of tobacco products and also regulate the display

of tobacco products at point of sale. In addition, the Public Health (Tobacco) Act 2008 prohibits tobacco related
promotions, sponsorships, competitions, incentive promotions, loyalty schemes and free sampling of tobacco.' One
point of sale per retail outlet is permitted.” Licensed premises may have one point of sale and one staft-operated
vending machine.

11.4.2.1
Packaging

Uniquely and significantly, the 2009 New South Wales regulation acknowledges that images on the package itself
constitute advertising. Limits on the maximum allowable size of a tobacco package to 1800 cubic centimetres'
means that on-pack advertising is permitted only on carton-sized packages or smaller. The regulation also prohibits
certain types of on-pack advertising elements including:"

B statements alluding to sporting, sexual or business success
B people or cartoon characters
B scenes, activities, words, representations or illustrations that have appeal to children or young persons

B holograms

Additionally, if a package containing tobacco products also contains within it any tobacco advertisement (not being
an advertisement printed on the products themselves), the advertisement must also display a health warning."

11.4.2.2
Display restrictions

Retailers other than NSW Department of Health approved specialist tobacconists were banned from displaying
tobacco products at point of sale from 1 July 2010 (large retailers and tobacco vending machine operators were
required to comply with the ban from 1 January 2010)." Approved specialist tobacconists in New South Wales have
until 1 July 2013 to comply with the full display ban and may display tobacco products, non-tobacco smoking
products and smoking accessories in accordance with the regulations in the intervening period." Either a single
price board or price tickets may be displayed, but not both. Price tickets may not use more than two colours, and
must be 35cm squared or less in area. The information that can be included on a price ticket is limited to the name

For additional information on the history of tobacco advertising legislation in New South Wales see: Chapman S. Anatomy of a campaign: the attempt to defeat the NSW Tobacco
Advertising Prohibition Bill 1991. Tobacco Control 1992;1:50-6.

i Public Health (Tobacco) Act 2008 (NSW) 5.10

i Public Health (Tobacco) Requlation 2009 (NSW) r.4

iv Public Health (Tobacco) Requlation 2009 (NSW) .5

v Public Health (Tobacco) Regulation 2009 (NSW) 1.6

Vi Public Health (Tobacco) Act 2008 (NSW) 5.9 provides that an occupier must ensure that members of the pubic cannot see any tobacco products or non-tobacco smoking products that are
available for sale from inside or outside the premises. Retailers that employed more than 50 people immediately before the introduction date had until 1 January 2010 to comply, and
other retailers (excluding specialist tobacconists) had to comply from 1 July 2010.

Vit Public Health (Tobacco) Requlation 2009 (NSW) sch, clause 5(3)(b) provides that a specialist tobacconist does not commit an offence against section 9 of the Act by displaying tobacco
products, non-tobacco smoking products or smoking accessories during the period of 3 years from 1 July 2010 until T July 2013 if those products and accessories are displayed in
accordance with the requlations.
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of the product line, a bar code, the price and a symbol identifying the country of origin.' A health warning must be
displayed at the point of sale and on any vending machine."

11.4.3
Northern Territory

Legislation and regulation pertaining to tobacco advertising in the Northern Territory falls under the Tobacco
Control Act 2002 (NT)° and the Tobacco Control Regulations®. The Act and Regulations were significantly amended
by the Tobacco Control Legislation Amendment Act 2010 (N'T).

Tobacco advertising was banned from 31 May 2003. No tobacco advertisements of any type may be displayed,
published or broadcast. All tobacco advertising at point-of-sale such as posters, backlit signs, desk pads, flags
and floor stickers is also banned. Retail staff are not permitted to wear clothing or other items with tobacco logos
or trademarks. Shops cannot be decorated in tobacco brand colours. Retailers cannot advertise brand names

of cigarettes or the sale of cigarettes at discounted prices, including using expressions such as ‘cheap smokes’ or
‘discount cigarettes’ All giveaways, competitions and other-value added marketing are prohibited.”

Tobacco must be sold over the counter from a premises with a licence to sell tobacco products. This means that
mobile cigarette ‘girls and boys” who typically approach young people in nightclubs and pubs are not permitted."

11.4.3.1
Display restrictions

Amendments to the Tobacco Control Act 2002 (NT) made by the Tobacco Control Legislation Amendment Act 2010 (N'T) mean
that the display of tobacco products by all retailers has been banned in the Northern Territory since 2 January 2011."
Occupiers of premises from which tobacco products are sold must ensure the products cannot be seen from inside
or outside the premises.” One point of sale is permitted. Licensed venues may have one over-the-counter point of
sale and one vending machine in each bar area of the premises. A health warning must be displayed at point of sale,
including vending machines. Either a price board or shelf tickets may be displayed, not both.

1144
Queensland

Tobacco advertising and promotion is controlled and restricted by the Tobacco and Other Smoking Products Act (Qld)
19988 and the Tobacco and Other Smoking Products Regulations 2010.° The Act prohibits tobacco advertising including
any promotions, competitions, and product giveaways. This also extends to any images of the consumption of
tobacco products at retail point-of-sale.

A review of Queensland’s tobacco laws was carried out in early 2004. The review informed the drafting of new
tobacco laws under the Tobacco and Other Smoking Products Amendment Bill 2004, which was passed by the
Queensland Parliament on 11 November 2004." The new laws commenced in phases between 1 January 2005 and
1 July 2006 and include restrictions on how tobacco products can be displayed at retail outlets and a ban on
tobacco advertising or competitions.

i Public Health (Tobacco) Regulation 2009 (NSW) r.15

i Public Health (Tobacco) Regulation 2009 (NSW) r.16

ji - See Division 2, part 17 http://www.health.nt.gov.au/Alcohol_and_Other_Drugs/Tobacco/Tobacco_Retail_Outlets/index.aspx
v Seesections 24 and 25

v Tobacco Control Legislation Amendment Act 2070 (NT) clause 20

Vi Tobacco Control Act (2002) (NT) 5.20
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11.4.4.1
Display restrictions

An overview of the tobacco display laws which came into effect in Queensland on 31 December 2005 is as follows':
B only one smoking product display per retail outlet is allowed and mandatory signs must be displayed

B smoking product displays can be no more than one square metre

B in tobacconists only, smoking product displays can be up to three square metres

additional smoking products must be totally covered

cigarette carton displays are prohibited

display panels, tobacco special tickets and smoking products in shopper loyalty programs are prohibited
unbranded advertising of smoking products (e.g. Cigarettes sold here) is prohibited

a quit-smoking sign must be displayed at the main point of sale

On 29 April 2010, the Queensland Minister for Health announced that the Queensland Government would ban
displays of smoking and smoking related products at all general retailers and specialist tobacconists by mid-2011."

11.4.5

South Australia

The two main pieces of legislation that affect the advertising and promotion of tobacco products in South Australia
are the Tobacco Products Regulation Act 1997" and the Tobacco Products Regulations 2004". All activities intended

to publicise or promote the purchase or use of tobacco products are banned. This includes advertising and
promotional material at point of sale. The offer of prizes, gifts or other benefits in association with the sale of a
tobacco product is prohibited. From 1 June 2008, customer reward or loyalty schemes in connection with the sale
of tobacco products were also prohibited.!

11.4.5.1
Mobile tobacco sales

Tobacco vendors typically dressed in bright tobacco company colours who approach young patrons in nightclubs—
offering tobacco products for sale— had been a common form of promotion in South Australia. On 6 December
2004 the use of mobile displays such as tobacco trays was banned.

11.4.5.2
Split cigarette packets

The South Australian Government introduced a variation of the Tobacco Products Regulations 2004 to prohibit the
sale of cigarette packets that are designed to be divided into portions that contain fewer than 20 cigarettes each,
commonly known as ‘split packets’ Such packages were declared prohibited via a notice in the South Australian
Gazette on 9 November 2006 and the ban came into effect on 10 November 2006."

For additional information on the history of tobacco advertising legislation in South Australia see: Chapman S and Reynolds C. Requlating tobacco - The South Australian Tobacco Products
Control Act 1986. Community Health Studies 1987;11(suppl):9-15.
i Tobacco Products Regulation Act 1997 (SA) 5.42 http://www.austlii.edu.au/au/legis/sa/consol_act/tpra1997293/
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11.4.5.3
Products appealing to children

On 1 November 2006, the South Australian Government banned
the sale of tobacco products that have a distinctive fruity, sweet

or confectionery character.” (See Figure 11.4.1 for an example

of banned product, the D] Mix brand.) The display of fruit or
confectionery flavoured cigarettes at point of sale, and the inclusion
of such cigarettes on price tickets or price boards was banned with
effect from 10 April 2008.’

11.4.5.4 Figure 11.4.1
. o DJ Mix flavoured cigarettes that are banned for sale in
Display of tobacco products South Australia

The number of tobacco points of sale per premises was limited on 31 March 2006, with all non liquor licensed
premises limited to one point of sale and liquor licensed premises limited to a maximum of five points of sale.

Amendments to the Tobacco Products Regulations 2004 restricting the display of tobacco products came into operation
on 1 November 2007. Tobacco displays must not exceed three square metres, and must carry an A3 (420 x 297mm)
sized graphic warning of the effects of smoking adjacent to the packets. Alternatively, displays of one or less

square metre must carry an A4 (297 x 210mm) size graphic warning. The display of cigarette cartons is banned,
and only one packet or one picture of a packet may be displayed for each product line. Specialist tobacconists can
use an additional one square metre for the display of cigars only. Prescribed shops, (those that have a floor area
that exceeds 200 square metres) must ensure that tobacco displays cannot be visible from outside of their shops.
Displays in large petrol stations must not be visible beyond the boundaries of the service station.'

Variations to retail tobacco licences commenced on 19 January 2009, preventing tobacco products from being
displayed at booths, tents or other temporary structures or at points of sale that are available for not more than
two weeks in a year. The licence conditions also prevent vendors from providing inducements to encourage young
people to frequent the points of sale, inducements include furnishings and entertainment and signage is limited to
only prescribed signage.

On 31 May 2010, the South Australian Minister for Health announced that the South Australian Government
would introduce measures to ban the display of tobacco products at the point of sale by January 2012.”

11.4.6
Tasmania

The control of the marketing and promotion of tobacco products in Tasmania falls under the Public Health Act 1997
(Tas).” In addition to banning overt advertising and promotion, including at point of sale, the Public Health Act 1997
contains restrictions on the display of tobacco products, including:

B items designed or marketed for use by children including confectionery being displayed within 75cm of tobacco
products

B the display of one packet per product line to a maximum of 150 packets
B vending machines may have a maximum of 40 vending chips displaying images of tobacco products

B approved health warning notices are required to be displayed where tobacco products are displayed and on
vending machines

W there are limitations on how price tickets and price information can be displayed.

From 1 February 2011, a complete ban on the display of tobacco products commenced (except for specialist
tobacconists). Specialist tobacconists in Tasmania must confine displays to four square metres.

i Tobacco Products Regulations 2004 (SA) .6
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11.4.6.1
Displaying graphic warnings at tobacco display

In 2004 a statutory requirement was issued
to all licensed tobacco retailers in Tasmania
to display a specific graphic health warning
on the retail tobacco display (as opposed

to at the point of sale). The diseased mouth
graphic warning is the same one as appears
on the cigarette packets themselves (Figure
11.4.2). The regulatory system allows the
point-of-display warnings to be varied in a
flexible manner without legislative changes,
meaning that the warning could be varied
should the government require this.
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Smoking causes mouth cancer.
Call the Quitline now 131 848
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One outcome of this requirement was that
40 Tasmanian retailers, including one of
Australia’s two major supermarket chains

(Coles), voluntarily moved their tobacco Figure 11.4.2
products entirely out of public sight to Graphic warning required at the retail tobacco display in Tasmania
avoid displaying the graphic warning. This Source: - Figure 5, Selling Tobacco Products in Tasmania, A Guide to Tasmanian Legislation http://www.dhhs.tas gov.

au/__data/assets/pdf_file/0019/53803/Selling_Tobacco_Products_in_lasmania.pdf

unexpectedly provided evidence for the
technical and financial feasibility of requiring all retailers to move their tobacco products out of sight.” This
measure was subsequently introduced and a complete ban on the display of tobacco products in retail outlets
commenced in February 2011 (except for specialist tobacconists).

11.4.6.2
Pending legislative changes

On 30 August 2010, the Hon. Michelle O’Byrne, Minister for Health, released a discussion paper to further
strengthen Tasmanian tobacco control laws.? The paper includes proposals that would:

B ban tobacco product vending machines

B ban or restrict specialist tobacconists” displays, and/or phase out of specialist tobacconists

B remove tobacco and tobacco products from reward schemes

B ban tobacco sales at all temporary events such as music, sport or art festivals or where the majority of patrons

are likely to be under 18

Submissions on the discussion paper were due on 1 October 2010 and are still being considered at time of writing.

11.4.7
Victoria

Two pieces of legislation restrict the marketing and promotion of tobacco in Victoria, the Tobacco Act 1987 (Vic)"' and
the Tobacco Regulations 2007 (Vic).”

The Victorian Tobacco Act 1987 was the first legislation in Australia to ban advertising outdoors on billboards and
shops, and was at the time one of the most far-reaching government tobacco control initiatives anywhere in

the world.”? While it didn’t go so far as to ban advertising through sponsorship of sport, it did establish a health
promotion levy that was used by the Victorian Health Promotion Foundation to offer sporting groups in the state
alternative funding to promote health messages such as Quit and Sunsmart, a model shortly afterwards copied in
South Australia and Western Australia—refer Section 15.2 Facts and Issues, 1995.
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On 1 March 2006, significant amendments came into effect that strengthened restrictions on the sale and
advertising of tobacco. In summary, the amendments affecting advertising and promotion included:”

B banning smoking, the promotion of tobacco products and the sale of tobacco products at underage ‘music/
dance’ events

B widening the definition of ‘tobacco advertisement’ to include non-branded advertising, buzz marketing (as
defined by the Act) and the advertising of cigarette papers

B banning ‘buzz marketing’ and non-branded tobacco advertising
Further significant amendments to the Act were made in August 2009 with the passing of the Tobacco Amendment
(Protection of Children) Act 2009 (Vic). The amendments provide for:

B a ban on the display of tobacco products at point of sale from 1 January 2011, with an exemption for certified
‘specialist tobacconists’

B a prohibition on the sale of tobacco products from temporary outlets

B a power for the Minister for Health to ban the sale of certain tobacco products and packaging that appeal to
young people.

11.4.7.1
Underage ‘music/dance’ events

An underage ‘music/dance’ event is defined in the Victorian legislation as an event that”:

B involves the provision of music (whether live or recorded and whether for listening to or dancing to or both)
B is predominantly organised or intended for, or predominantly attended by persons under the age of 18 years
B is open to members of the public (whether with or without payment)

B takes place in any area or premises other than a private residence.

Examples of events that which are affected include:
B ‘FReeZa'events

B ‘Blue Light discos'

B underage events held at licensed premises

B school-run events.

All people who attend the event are prohibited from smoking, including adults and young people. This also
applies to all outdoor areas of underage ‘music/dance’ events. Tobacco products cannot be sold at these events.
Event organisers must ensure that cigarette vending machines, tobacco advertisements and tobacco displays are
completely covered in an opaque material or removed while an underage ‘music/dance’ event is taking place.

11.4.7.2
Buzz marketing and non-branded advertising

The Victoria Department of Human Services defines buzz marketing as the use of colours, images and props to
create an environment consistent with a brand’s identity or reminiscent of previous tobacco advertising.”” Generally,
buzz marketing is undertaken in nightclubs, at dance events, fashion events, or other similar events. Since branded
tobacco advertising is prohibited in shops that sell tobacco, many traditional advertisements have been replaced
with non-branded ‘suggestive’ methods to promote tobacco use. Non-branded tobacco advertising includes backlit
posters directly above cigarette displays, depicting images of smoking paraphernalia such as matches and lighters
(Figure 11.4.3). Although these posters do not promote a particular brand of tobacco, they are attractive to the eye

i FReeZa events are for young Victorians to enjoy live band gigs and dance parties in drug and alcohol-free, supervised, safe and secure venues. fittp://www.freeza.vic.gov.au/info/info.htn|
i Blue Light aims to assist the police to ‘rectify the imbalance of pro-active and re-active policing among young people’ It provides young people ‘with positive alternatives and strategies to
avoid becoming an offender or victim of crime’. The discos are held in community venues and supervised by the police.
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and may encourage and promote the consumption of tobacco.
Non-branded tobacco advertisements are also banned outside
of retail outlets. Additionally, advertisements of ‘cheap’ or
‘discount’ cigarettes are also prohibited.

11.4.7.3
Display restrictions

The Tobacco Act 1997 (Vic) includes restrictions on how tobacco
products can be displayed. From 1 January 2011, tobacco
products must be kept out of sight at all retail outlets other Figure 11.4.3
than certified specialist tobacconists and on-airport duty free
outlets.!

Non-branded tobacco advertising at tobacco point of sale
Source: http://www.health.vic.gov.au/tobaccoreforms/downloads/buzz_marketing_
Where displays are permitted, they must comply with the factsheet pef

following restrictions:

B only one packet of each tobacco product line may be
shown. Different size packages are not treated as different
product lines

B cartons may not be displayed. An exception to this applies in the case of duty free outlets beyond the customs
barrier at Melbourne Airport, which are permitted to display cigarette cartons

B price tickets and price boards are permitted subject to the restrictions outlined in the regulations as to the size,
format and information that may be included

B the total display area for advertising tobacco products must not be larger than four square metres
B no lights or other accents are permitted as part of the display

B a black and white health warning/smoking cessation sign must be displayed either at the entrance or near the
tobacco display.

11.4.8
Western Australia

In Western Australia, tobacco advertising and promotion is controlled through the Tobacco Products Control Act 2006
(WA)”® and the Tobacco Products Control Regulations 2006 (WA).”

The Tobacco Products Control Act 2006 (WA) repealed the 1990 Act. The Tobacco Products Control Amendment Act 2009
(WA)® was assented to on 22 September 2009, and amended the Act to introduce new restrictions in specific
places and on tobacco displays.

The Tobacco Products Control Act 2006 (WA) includes provisions that ban advertising, promotion and sponsorship.
Advertising is banned at point of sale unless the advertisement only advises about the availability of tobacco for
sale; advertising of any price discounting is not permitted. Prizes and competitions are banned and no free samples
can be distributed. Mobile sellers, defined as people carrying tobacco products, are prohibited.” Only one point of
sale per retailer is permitted.” The sale of cigarettes in packets of fewer than 20 is prohibited.’ Vending machines are
permitted only in licensed premises or mining amenities."

i Tobacco Amendment (Protection of Children) Act 2009 5.2 and 5.5

i Anoverview of the events leading to the enactment of the Tobacco Products Act 1990 can be read in: Musk AW, Shean R, Walker N, Swanson M. Progress on smoking control in Western
Australia. British Medical Journal. 1994;308:395—8.

i Tobacco Products Control Act 2006 (WA) 5.28

iv Tobacco Products Control Act 2006 (WA) 5.20

v Tobacco Products Control Act 2006 (WA) 5.21

Vi Tobacco Products Control Act 2006 (WA) 5.27
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11.4.8.1
Restriction of tobacco product displays

Under the Tobacco Products Control Act 2006 (WA)® as amended by the Tobacco Products Control Amendment Act 2009,° the
display of a tobacco product, package or smoking implement in retail premises other than specialist tobacco retail
premises will be prohibited with effect from 22 September 2010.

11.4.8.2
Summary of national legislation restricting promotion of tobacco products

Table 11.4.1

Overview of advertising restrictions by state and territory as at 1 January 2011

Point- Display bans Promotions, | Mobile
of-sale Implementation . contestsand | (transportable) | Vending machines
- Exemptions .

advertising | date giveaways | tobacco sales
Australian Prohibited 31 December 2009  Specialist Prohibited None Prohibited*
Capital tobacconists until
Territory 31 December 2010
New South Prohibited | All retailers Spedialist Prohibited Prohibited Restricted to licensed Packages cannot bear images that
Wales 1July 2010 tobacconists until premises appeal to children orimages of

e 1July 2013 Single machine per people, cartoons, or holograms
1Jan 2010 [IESES
Seller must operate
Northern Prohibited 2 January 2011 Prohibited Prohibited Restricted to licensed
Territory premises, buyer operated
Queensland  Prohibited  June/July 2011t Prohibited None Restricted to licensed
premises, buyer operated
South Prohibited 1 January 2012¢ Prohibited Prohibited Seller must operate
Australia
Tasmania Prohibited 1 February 2011 Spedialist Prohibited None Seller must operate
tobacconists
Victoria Prohibited 1 January 2011 Spedialist Prohibited n/a Restricted to licensed Buzz marketing and non-branded
tobacconists (buzz marketing  premises, buyer operated ' advertising banned
is banned) Smoking and the sale of tobacco
banned from underage music events

Western Prohibited ' 22 September Specialist Prohibited Prohibited Restricted to licensed
Australia 2010 tobacconists premises, buyer operated

* Prohibition on sale of smoking products by vending machine
(1) A person commits an offence if—
(a) the person places a vending machine on premises; and
(b) the vending machine is used, or is available for use, by members of the public.
Maximum penalty: 50 penalty units.
(2) A person commits an offence if—
(a) the person occupies premises where there is a vending machine; and
(b) the vending machine is used, or is available for use, by members of the public.
Maximum penalty: 50 penalty units.

t 0n 29 April 2010, the Queensland Minister for Health announced that the Queensland Government would ban
displays of smoking and smoking related products at all general retailers and specialist tobacconists by mid-2011.

t as proposed on 31 May 2010
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Tobacco advertising legislation violations

There have been violations of both Commonwealth (national) and state and territory tobacco advertising
legislation. Key examples of these breaches are detailed below.

Breaches of the national Tobacco Advertising
Prohibition Act

As most violations and suspected violations of the Tobacco Advertising Prohibition Act 1992 (TAP Act) have not resulted
in prosecution it is difficult to assess the extent to which the Act is being violated and enforced. As previously
discussed in this chapter, annual reports on contraventions of the TAP Act contain limited information on
prosecutions only. It is also uncommon for complaints to result in a prosecution. This is because the Department of
Health and Ageing investigates every complaint and is usually able to have any potential breaches to the TAP Act
removed within a short time frame. In 2005 and 2006 a total of 36 complaints were made about possible breaches
to the TAP Act, all of which were investigated and either dropped or resolved without prosecution.’ The media
often reports on possible violations to the TAP Act and is the primary source of information on complaints made
to the Australian Government Department of Health and Ageing.

In 2002, the Australian Broadcasting Authority (ABA) found that three Nine network licensees had broadcast

a tobacco advertisement in contravention of the Tobacco Advertising Prohibition Act 1992 (Cth) (TAP Act), thereby
breaching the conditions of their broadcasting licenses. Footage of the actor Russell Crowe smoking and displaying
a pack of Marlboro cigarettes was shown in the ‘60 Minutes’ program aired on 29 October 2000. The ABA found
that airing of the footage amounted to a reckless broadcast of a tobacco advertisement under the TAP Act, contrary
to the broadcasters’ licence conditions under the Broadcasting Services Act 1992 (Cth). On review, the Federal Court
affirmed the ABA’s decision.” As the broadcasters had not previously breached this licence condition, the ABA did
not prosecute or issue fines.

In 2001, Channel Ten was found to have broadcast a tobacco advertisement, in violation of the TAP Act, during
a women’s golf tournament. Channel Ten had shown signage for Philip Morris’s Alpine cigarette brand and in
interviewing the sales manager had made particular reference to the company’s name. The network was not
prosecuted but was advised to take further precautions during live interviews to avoid broadcasting tobacco
advertisements and to provide staff with training on the provisions of the TAP Act.*

In April 2006 the Melbourne radio station 3AW was found to have broadcast three tobacco advertisements during
an archival radio play broadcast. The station was held to be in breach of the TAP Act but was not prosecuted as
the licensee was a first-time offender and agreed to: ‘take steps to ensure that all future archival broadcasts are
considered and reviewed prior to broadcasting, so that any potentially unlawful material is identified and removed
from any further proposed broadcasts’ (p9).’ In March 2007, print advertisements and billboards promoting a
concert by US R & B singer-songwriter, Beyoncé (Knowles), were found to be potentially in breach of the TAP
Act. The singer was shown posing with an old-fashioned cigarette holder—see http://news.softpedia.com/news/
Smoking-Could-Get-Beyonce-039-s- Australian-Tour-Nixed-47485.shtml.The concert promoters were advised

to remove the advertisements or potentially face prosecution.® Subsequent print versions of the advertisement
contained the identical image of the singer with the cigarette holder digitally removed.

In January 2008, the market research company, Feedback Plus, was warned by the Australian Government
Department of Health and Ageing that it was potentially breaching the TAP Act by recruiting non-smokers to a
cigarette taste testing survey.” Feedback Plus sent out a survey recruitment email in November 2007 saying that

TCN Channel Nine Pty Ltd v Australian Broadcasting Authority 2002 FCA 898 (18 July 2002) http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2002/896.html?stem=0&syno
nyms=0&query=2002%20and%20crowe
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participants would be given free cigarettes to smoke at home and then be paid for filling out surveys. The email
stated that ‘taste testing is not limited to smokers. New registrations via the webpage for the testing panel ... have a
chance at winning an instant $200 cash. No further action was taken after Feedback Plus agreed to stop the survey
and to refrain from undertaking any future surveys that included the distribution of free cigarettes.

In February 2008, The Weekend Australian was warned to comply with the TAP Act after publishing an ad

that included an image of a bikini-clad woman smoking a water pipe in a Beirut conflict zone—see http://
tobaccocontrol.bmj.com/content/14/6/363.2.full The image was taken in June 2005 by AFP at Beirut’s Saint-
Georges Hotel. Editor-in-chief of The Australian and The Weekend Australian, Chris Mitchell, said the image did
not intend to push smoking.® In 2007 the Advertising Standards Bureau had dismissed a similar complaint against
the same ad.

In March 2009, following a complaint in September 2008, the Australian Communications Media Authority
(ACMA) found that Briz31, the licensee of community television station QCTV Brisbane, breached its licence
conditions by broadcasting tobacco advertisements.’ The advertisements appeared in Dragnet, a program produced
in the 1950s. ACMA accepted QCTV’s submission that it did not intentionally broadcast the advertisements and
that the breaches were a consequence of a breakdown in its internal editing procedures. QCTV agreed to a new
vetting process and better training of staff and no further action was recommended.

In April 2010 the Department of Health and Ageing Figure 11.5.1
launched an investigation of the use of cricket imagery -
inside packs of Peter Jackson cigarettes. In a clear
demonstration that Cricket Australia has completely
severed its historic ties to tobacco sponsorship, Peter
Young, General Manager of Public Affairs for Cricket
Australia, said the cigarette packs had been sent to its
legal department for review, but that as no trademarks
had been used it was unlikely that Cricket Australia could
prevent the images from being used."" Philip Morris,
manufacturers of the brand, also uses images of other
iconic Australian pastimes, such as horse racing, for the
in-pack promotions (Figure 11.5.1).

Peter Jackson within-pack advertising

In July 2010, the fashion line Nena & Pasadena, owned
by high-profile sports figure, Lance Franklin, was subject
to complaints regarding the design of a T-shirt that
featured an image of a model smoking. The creator of
the T-shirt denied that the image promoted smoking and suggested that the words, ‘Dirty Habit,, printed on the
T-shirt, demonstrated that the company actually denounced smoking. The Department of Health and Ageing said
it would investigate to determine if there was a breach of the TAP Act. The T-shirt design is no longer featured on
the company’s website.'?

Source:  hitp.//www.ashaust.org.au/Pictures/InsidePack2010peterj.jpg

It is interesting to note that most of the publicised complaints of violations of the TAP Act do not directly involve
the tobacco industry but are against other entities that employ tobacco imagery to promote seemingly unrelated
goods and services.

11.5.2
New South Wales prosecution of Coles Express (Eureka
Operations)

In August 2009, the operator of Coles Express service stations in New South Wales, Eureka Operations, was fined
$107 000 and ordered to pay an additional $50000 in court costs after being convicted of verbally promoting
discounts on cigarettes. The Chief Health Officer in New South Wales, Dr Kerry Chant, said NSW Health had
prosecuted the retail chain giant for instructing its employees to verbally encourage customers to purchase tobacco
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products.” When a customer requested a single pack of cigarettes, Coles Express employees were instructed to
inform the customer that they could buy a second pack at a reduced rate.

In response, Wesfarmers stated in its annual sustainability report that:

‘We take our tobacco compliance responsibilities seriously and this year ensured that our store teams in New
South Wales and the Australian Capital Territory were updated on the recent changes in tobacco legislation.
Last year we reported that the NSW Department of Health had commenced proceedings against Eureka
Operations, alleging that a verbal multi-buy offer at 26 Coles Express stores was a breach of the tobacco
advertising prohibition in the Public Health Act. We ceased the offer immediately upon being notified that
the Health Department considered the offer to be a breach of the Public Health Act. The Supreme Court
determined that the conduct at three sites did constitute an offence and Eureka Operations pleaded guilty to
the remaining 23 charges."

11.5.3
Advertising Standards Bureau

Advertisements that promote smoking can also be reviewed by the Advertising Standards Bureau (ASB)'if a
complaint is submitted. The ASB is national system of advertising self-regulation and provides a free public
service of complaint resolution. It provides determinations on complaints about most forms of advertising in
relation to issues including the use of language; the discriminatory portrayal of people; concern for children;
portrayals of violence, sex, sexuality and nudity; and health and safety. The ASB can only advise companies to
modify or withdraw their advertisements, based on received complaints. Should a company choose not to accept
the ASB recommendation, the ASB has no enforcement capabilities.

The ASB receives many complaints about the portrayal of tobacco and tobacco-related issues. A keyword search of
the online complaints database showed that more than 40 complaints involving tobacco had been received since
1998. The bulk of these complaints were not upheld and most were actually aimed at state-run anti-smoking mass
media campaigns that viewers found either too confronting or inappropriate for general view.

Complaints about advertisements for quit smoking medications have been upheld. In February 2010, an

Australia Day advertisement for Nicabate Pre-Quit, a transdermal nicotine patch, which featured images of a
smoking kangaroo and emu, was found to promote ‘a positive depiction of smoking that is contrary to prevailing
community standards on health and safety’” In February 2006, an advertisement for Nicotinel Gum, a smoking
cessation product sold in Australia by Novartis, was found to contain ‘stylised and glamorous visual imagery of the
smoking woman (that) strongly linked glamour, excitement and positive messages to smoking in the first place’
(p2).' Novartis, the makers of the product, agreed to modify the advertisement. The modified ad was once again
subject to complaints in November 2007 and the ASB determined that the only marginally different ad continued
to glamorise smoking. Novartis agreed to stop running the ads. The ASB has also upheld complaints for other
advertisements that promote smoking, including:"”

B April 2007, magazine Cosmo Bride, images of a woman smoking in a clothing advertisement

B September 2006, clothing manufacturer George Gross/Harry Who, images of smokers in a clothing
advertisement in a catalogue

B July 2006, Everlast, image of a young boy smoking in a clothing advertisement'

i http://www.advertisingstandardsbureau.com.au/pages/index.asp

i See Australia Day advertisements for Nicabate Pre-Quit Source: http://adsoftheworld.com/media/print/nicabate_prequit_roo and http://adsoftheworld.com/media/print/nicabate_
prequit_emu

i Despite the company declaring the advertisement would be removed, this advertisement reappeared on billboards and posters around Australia in April 2007. Source: http://
campaignbrief.blogspot.com/search?q="Fverlast
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Marketing of tobacco in the age of advertising bans
As traditional forms of marketing have been closed to the tobacco industry, companies have sought out novel ways
of promoting their products. An advertising ban does not mean that tobacco companies will no longer seek to
market their products; it means they will continue to market their products through avenues that have not been
closed by the ban. Advertising bans may not reduce the total level of advertising expenditure but result in shifting
resources to other forms of marketing and promotion.! When more of the remaining media are eliminated, the
options for substitution are also eliminated. Several ‘below-the-line” advertising techniques were indentified in
Australia in the years following introduction of the TAP Act’:
B event promotions, including dance parties, fashion shows and music festivals
B marketing to retailers and other sectors of the tobacco trade
B point-of-sale marketing
B packaging design
B brand stretching
B internet-based marketing and the development of corporate websites
B advertising in international magazines
B text-message promotions and mobile phone applications
B product placement in movies.
The material that follows documents examples of this kind of advertising and also subsequent legislation aiming to
restrict it.
The continued innovation in marketing methods, particularly through electronic media, necessitates constant
and systematic monitoring of all marketing activities of the tobacco industry. The Preventative Health Taskforce
recommends tobacco companies report their annual marketing and promotional activities and budgets to the
Australian Government, which would assist tobacco control stakeholders in identifying important gaps in
legislation.’
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11.7

Promotional events

In its submission to the 2003 Tobacco Advertising Prohibition Act 1992 (TAP Act) review, the Cancer Council Australia
highlighted how the tobacco industry uses event-based marketing to promote its products to young people:
“Typically, products are sold and displayed in a glamorous or “cool” setting, such as a nightclub or fashion or music
event. The product benefits from the associations created with the event or venue, the people present at the event
or venue, and other brands that are being marketed there. The events and venues generally have no restrictions on
smoking, creating a perfect environment in which to create the desired associations between smoking and both the
other experiences being enjoyed and the positive elements of the surrounding context and environment as a whole.
Many of these events, particularly outdoor music events, are not restricted to those over the age of 18, so the youth
who are exposed to the marketing are both young adults and much younger teenagers’(p14).’

The submission detailed more than 25 examples of event-based marketing across Australia. An illustrative example
of historical interest, Wavesnet, is highlighted in the boxed case study.

Despite state-level attempts to control these activities (most states have banned mobile cigarette girls and boys and

m The Big Day Out (2007), the biggest outdoor youth music event of the Australian summer, held in cities around
the country, granted exclusive sales right to Imperial Tobacco. At the Sydney event, Imperial promoted and
sold the Peter Stuyvesant brand. The cigarettes are sold from ‘smoking lounges’ where patrons could stop and
smoke.’ The company stated that this was purely a sales agreement, not a promotional opportunity.

B In April 2007, guests of a Fashion TV Red Ribbon Foundation party at the Sydney Opera House were given
complimentary packages of Davidoff cigarettes.? While it is prohibited in New South Wales to distribute free
samples of cigarettes to members of the public, events that are restricted to members of a relevant trade (i.e.
hospitality) are permitted to distribute free samples. It is unclear from media reports if the event in question
was a relevant trade-specific party.

This example is extracted from: Harper TA and Martin JE. Under the radar: how the tobacco industry targets youth in Australia. Drug and Alcohol Review 2002;21(4):387-92.
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Wavesnet: a case study of event-based marketing

For many years tobacco manufacturer Philip Morris has been communicating with the predominantly
female smokers of its brand Alpine cigarettes in various guises. The strategy began in the late 1990s with

a quarterly magazine called Waves and the sponsorship of graduate designers fashion shows, and then
developed to include gifts such as make-up and cosmetic bags sold with Alpine packs. Part of the aim was
to develop a database of Alpine smokers, which apparently numbered about 40000 by the time the Internet
was integrated into the mix. Databases are important to tobacco companies as they provide a way of
communicating directly with their customers and constitute a valuable source of market research.

The internet strategy began with the registration of Wavesnet as a company in October 2000 and the
development of a funky website (www.wavesnet.net) as a promotional tool. Mojo, the advertising agency
managing the Alpine account, established the site. The link to Philip Morris was not immediately evident;
however, a search of who controls the Wavesnet company revealed that it has three directors and a company
secretary who are either directors of Mojo or its holding company, Publicis. Philip Morris has since
confirmed that it licensed the use of the Wavesnet trademark to Publicis.

The Wavesnet website promoted accessories and a series of young designer fashion shows—Fashion’s
Future Designer Awards—in nightclubs in a number of capital cities. It also included an online survey
where visitors to the site could subscribe and obtain free entry to the fashion shows, free drinks, gifts and
invitations to future events. The fashion awards were also promoted in women’s magazines. The site was
promoted to young women in various media as a place to ‘shop 4 the latest accessories @ www.wavesnet.
net ... & 10% off everything when u join wavesnet’ Later the promoters became more explicit in their event
promotion, running a series of dance parties under the banner Glisten.

The events heavily promoted Alpine cigarettes, a brand almost exclusively smoked by women. The colours
used on the website and at the events were themed around the colours on the Alpine packs. The only
cigarettes available during the event were Alpine cigarettes sold by women in outfits colour co-ordinated
with the pack and the lighting. An organiser for other major events has revealed that in return for handing
over sponsorship dollars for another event, Philip Morris wanted ‘its corporate colours to be evident at the
rave, and for cigarette sellers in fetching outfits to roam the dance floors looking for customers, thereby
achieving greater exposure of tobacco products to potential customers.

Computer terminals at the Wavesnet fashion events allowed attendees to sign up on-site. Wavesnet’s general
manager confirmed that there were plans to host more events and that building up a database of members’
likes and dislikes was one of the reasons for the existence of the Wavesnet website.

A key element of the strategy is affinity marketing— leveraging the power of other popular youth brands
and products such as cosmetics, compact disks, confectionery, lingerie and clothing with the target market.
At the State final of Wavesnet’s Fashion’s Future Design Awards—Who will you be wearing next?—in
Melbourne, all attendees were given free gift packs including products such as lingerie, jewellery, herbal tea,
mouse pads, magazines, CDs and confectionery.

Not all the sponsors were informed about the involvement of Philip Morris and Alpine cigarettes. The editor
of a female online magazine, Femail, which promoted Wavesnet’s Fashion’s Future Design Awards, was not
aware that its paid advertorial was sponsored by Philip Morris or that the company owned the Wavesnet
trademark. Philip Morris’s involvement was not mentioned in the online copy. Later, other sponsors of the
Glisten events were also concerned at being linked to Philip Morris; for example, one of the co-sponsors, De
Jour tampons, withdrew its support after it was told of Philip Morris’s involvement. The company owner said
that she did not want her company associated with Philip Morris and would not have agreed to be involved
had she known of this prior to the events.

Following controversy over the Wavesnet operation, the entire operation was repackaged under the new
name of ‘Glisten
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Trade promotions

Tobacco trade promotional events blur the line between business-to-business marketing, which is permitted

in Australia, and consumer advertising, which is clearly banned in all states and territories. The guest list for a
VIP party sponsored by cigarette brand Peter Stuyvesant, held in April 2009 at the State Government-owned
Queens Theatre in Adelaide, included influential bar and club owners, operators and employees.' Imperial held
a similar party in 2008 at the Old Melbourne Gaol. Invitations to the event were delivered in a stainless steel box
and included a free pack of Peter Stuyvesant cigarettes. Attendees of the high-security, secret event also reported
receiving free cigarettes during the event.” Online media site, The Enthusiast, describes Peter Stuyvesant as ‘the
unofficial cancer stick of choice among hipsters and indie types.® Associating the brand with the trendsetting
young adults that are typically employed by bars and clubs reinforces this connection.

The lavish private party followed the Imperial sales initiative to stock Peter Stuyvesant cigarettes in chic fashion
outlets in Adelaide. In December 2008, an investigation by the Sunday Mail revealed that:*

B cash incentives of up to $2000 a year were offered to stores agreeing to sell cigarettes
B smoking was promoted as safe and cool in literature given to targeted fashion outlets
W free cigarettes were handed out to stockists

B lunches and a cruise had been held for businesses which sold the brand.

The Sunday Mail article reported that the sales tactic was ‘very typical in terms of the industry wanting to associate
a product that kills with glamour and this high-end fashion. Due to the resulting public and political outrage,
Imperial announced a week later that it would withdraw all cigarettes from the fashion outlets by 31 January 2009.°

The tobacco industry also places advertisements about new products or changes to current products in key trade
and retail publications. A double-page ad for Marlboro appeared in the March 2010 issue of Bartender magazine.
Tobacco industry employees also attend and present at retailer conferences and meetings. For example, delegates
at the 2010 Australian Liquor Stores Association conference heard a representative from British American Tobacco
Australia, discuss ‘potential opportunities for profit within the category while complying with the new display ban
regulations’’

The advertisement read“It used to be extremely dangerous. Now the only danger is you're not the coolest cat on the block” Source: http://www.ashaust.org.au/Iv4/Lv4res2. gif
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Tobacco displays as advertising

Prohibiting the sale of tobacco products
to children under 18 is intended to
restrict their access to tobacco. This

is undermined and contradicted by
the bright displays that attract these
same children (Figure 11.9.1). Because
tobacco is displayed alongside other
universally purchased consumer
goods, displays create the impression
that tobacco is much more socially
acceptable and commonly used than

is truly the case.' Focus group research E Need neip 1o quit

with both smokers and non-smokers Bl e T :E | B
has found support for display bans.” The : _ﬂg, e me . S ::'; s
removal of displays is seen as a ‘logical s - . ‘i z, i

extension’ of advertising bans (p401).”
The Australian Capital Territory, New
South Wales, the Northern Territory,

Tasmania, Victoria and Western Fig ure 11.9.1
Australia have legislated to ban the A cigarette display ‘powerwall'in a supermarket
display of tobacco products at retail Source: - Simon Chapman private collection

outlets' (Figure 11.9.2). There are some

exceptions for specialist tobacconists.

Queensland and South Australia have announced their
intention to ban point-of-sale display of tobacco products.!

The industry argues that displays are necessary to provide
information to adult smokers about different brands in order
to encourage brand switching. Research in 2006 showed

that 90% of adult smokers in Victoria never decide on what
brand they will purchase at retail and only 1% said they
always decided on what brand based on the retail display.’
These findings suggest that adults virtually never use the
information that the industry states that the displays impart.

Displays do however stimulate adult smokers to purchase
cigarettes and act as cues to smoke, even among those not
intending to buy cigarettes and those trying to quit smoking.
In a telephone survey of 2996 adults in Victoria, 25.2% of
smokers purchased cigarettes on impulse as a result of seeing
a cigarette display.* Thirty-eight per cent of smokers who

had tried to quit in the past 12 months and 33.9% of recent Figure 11.9.2
quitters experienced an urge to buy cigarettes as a result of An ACT tobacco display following the implementation of the ban
seeing retail cigarette displays. One-third of smokers thought Source: - http://www.ashaust.org.au/Pictures/OutSightServoACT10,jpg

the removal of cigarette displays from stores would make
Tobacco Act 1927 (ACT) 5. 10; Public Health (Tobacco) Act 2008 (NSW) s. 9; Tobacco Control Legislation Amendment Act 2010 (NT) clause 20; Public Health Act 1997 (Tas) s. 72A (4A);
Tobacco Amendment (Protection of Children) Act 2009 (Vic) ss. 2 and 5; Tobacco Products Control Act 2006 (WA) s. 22.

i Hill, J. New measures to stub out smoking Media release. Adelaide: Government of South Australia, 31 May 2010. Available from: http://www.ministers.sa.gov.au/images/stories/
mediareleasesMAY 10/smoke-free.pdf Luca P. Ban on tobacco displays in Queensland by mid-2011 Media release. Queensland Deputy Premier and Minister for Health, 29 April 2010
http://www.cabinet.qld.qgov.au/mms/StatementDisplaySingle.aspx?id=69544
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it easier for them to quit. In an Australian intercept survey of 206 adult daily smokers who had been observed
making a tobacco purchase, 22% of participants had made an unplanned cigarette purchase.’ Point-of-sale displays
influenced nearly four times as many unplanned as planned purchases (47% vs. 12%).

In another Australian study designed to assess whether sensitivity to retail tobacco displays influenced the
likelihood of a smoker successfully quitting, displays were found to make quitting more difficult for smokers most
sensitive to the presence of displays.® Increased sensitivity to displays was measured as more frequently noticing
displays, impulsively purchasing tobacco and deciding on brand of purchase based on what products were on
display.

There is evidence that displays also influence children’s smoking relevant attitudes and intentions. Experimental
research with Australian adolescents found that the presence of tobacco displays influenced their beliefs about
the ease of purchasing cigarettes, increased their ability to recall cigarette brands and weakened their resolve not
to smoke in the future.” A Canadian study found that schoolchildren from neighbourhoods with high amounts of
in-store tobacco promotions had higher rates of smoking than schoolchildren from neighbourhoods with shops
that had few such promotions.? Year 10 students (age 14-15) in New Zealand who visited shops more than once
per week were more susceptible to smoking than those students who visited shops less than weekly.’

11.9.1
International display bans

Governments of Norway (1 January 2010), Ireland (1 July 2009), Iceland (1 August 2001) and Thailand

(24 September 2005) have banned all tobacco advertising and displays at retail. A retail display ban proved so
successful in the Canadian province of Saskatchewan (adopted 11 March 2002) that all Canadian provinces

and territories have since banned retail displays. The Saskatchewan legislation was subjected to and survived a
lengthy tobacco industry legal challenge to the Supreme Court of Canada.'’ Health Canada, the Canadian national
government agency responsible for tobacco control, describes the marketing potential of tobacco displays as
follows: “The ubiquitous presence of these displays means that they reach young people, former smokers and
smokers trying to quit. Their presence makes tobacco products socially prominent, and this prominence conflicts
with the health message that tobacco products are harmful. Such displays may undermine government efforts to
protect young people and others from inducements to use tobacco products and from becoming dependent on
them’ (p1)." Display bans are on the legislative agenda for tobacco control in the UK and New Zealand.”

Philip Morris International has developed a website' to counter the growing global adoption of point-of-sale
display bans. Consultant produced reports on the website argue that display bans ‘don’t work’ and actually increase
smoking among teenagers." On the other hand, the site also posits that display bans have negative impacts on
retailers, including losing revenue, increasing costs, complicating the sales process and threatening security. As

an alternative to display bans, Philip Morris International recommends the continued enforcement of minimum
age-of-purchase laws.

11.9.2
The Australian retail setting

Australian tobacco industry document research reveals that as cigarette marketing became increasingly restrictive
in Australia, the retail environment evolved as the primary communication vehicle for building cigarette brands.”
The industry employs techniques such as strengthening on-pack brand imagery, redesigning point-of-sale
hardware to emphasise particular brands, forming alliances with retailers, rewarding retailers through loyalty
programs, and promoting brands through retail trade magazines. Carter concluded that: “The point-of-sale, always
an important marketing environment for the Australian cigarette industry, has been transformed in the last five
decades. Originally retail marketing was a mere support mechanism for above-the-line activities. When above-
the-line was banned, the retail environment became the front line for brand building, absorbing massive resources

http://www.productdisplayban.com
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and being seen as the primary site for sustaining relationships with the consumer. When retail advertising was
restricted by some states, the industry conceded only incrementally and under duress. The fact that the law is
broken in retail marketing suggests that the retail promotions, however modest, are still highly prized in Australia’s
dark market’ (p.iii99).'

An article written by tobacco control advocate Todd Harper states that retailers have received guidance on how to
maximise sales of tobacco products.” A national industry organisation representing fuel retail outlets in Australia
advised retailers to:

B ‘Strategically place cigarette dispenser, ideally behind the point of sale unit in full view of customers.

B Have a minimum range of premium and leading brands on display, remember smokers are very loyal to ‘their’
brand. If the range is too narrow they will not come back.

B Enlist the support of the cigarette manufacturers, when placing an order request a visit from a sales
representative, they are ‘experts, and if you ask the right questions they can provide very useful advice’ (p270)."

Additionally, the article states that retailers were advised to support the tobacco industry associated National
Association of Tobacco Retailers, an advocacy group which opposed tobacco display bans."”

State and territory display restrictions, prior to bans, often included allowing only one packet of each product line
to be displayed. Australian tobacco companies exploited this loophole by introducing more products lines®. For
example:

B Peter Jackson product lines have almost doubled from 1999 to 2005, increasing from 11 to 21
B Winfield went from 11 product lines in 1998 to 18 in 2004.

Despite these efforts, all states and territories have adopted or announced intentions to adopt bans on the display of
tobacco products at retail. These bans are being phased in across the country between 2010 and 2013.

While display bans do put tobacco products out of sight, they do not limit the availability of tobacco products for
purchase. As researchers in New South Wales note, ‘Relatively little attention has been given to the retail availability
of tobacco products despite the likelihood that ubiquitous supply may represent a primary form of tobacco
promotion in Australia’” This study on retail outlet density and smoker perceptions and behaviour found:

B 88% of smokers reported daily retail availability of tobacco in walking distance
B one tobacco outlet for every 77 smokers

B no clear association between socio-economic status and availability of tobacco
B reduced availability of tobacco is likely to benefit smokers who wish to quit

B high availability appears to affect consumption and quitting behaviours.

The study concluded that some groups of smokers appear vulnerable to the availability of tobacco and a reduction
in the availability of tobacco is likely to benefit smokers who wish to quit. No state or territory currently limits the
number of tobacco retail licences.?

The tobacco industry has also experimented with opening innovative retail outlets. In June 2007, it was reported
that Philip Morris was opening a ‘concept store’ on fashionable Chapel Street in Melbourne’s South Yarra.
Tobacco control advocates argued that the planned shop was ‘the latest initiative by the tobacco industry to lure
new customers from the most vulnerable demographic’ (p1).?' In addition to stocking both Philip Morris and
competitor cigarette brands, the store will include ‘retractable windows’ in order to accommodate smokers under
Victoria’s indoor smoking ban. The concept store opened as the New Movement Tobacconist and in December
2007 was the site of the Australian launch of Philip Morriss controversial ‘Heatbar’ device.” Heatbar is a handheld
device that heats up, instead of burns, specially formulated cigarettes and purportedly reduces secondhand smoke
exposure. There are no proven health benefits to using such a device.
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11.9.3
Vending machines

The cigarette vending machine functions as a self-service form of display. The Australian Capital Territory, New
South Wales, South Australia and Tasmania ban self-operated vending machines; the seller must operate any
machine on behalf of the purchaser. All other states and territories restrict vending machines to designated areas
such as licensed or gaming premises, but allow members of the public to operate the machines. As described by

the VicHealth Centre for Tobacco Control, the placement of vending machines at adult social venues or events
‘operates to create, or reinforce, a damaging association between the venue or event, and the enjoyment that is had
there, and the use of tobacco products or particular brands of tobacco products’ (p22).” Vending machines can also
serve to glamorise tobacco products by showcasing them in attractive and eye-catching displays (Figure 11.9.3).

Figure 11.9.3
Cigarette vending machine in a bar

Source:  VicHealth Centre for Tobacco Control, Cancer Council Victoria. Submission to the Commonwealth Department of Health and Ageing review of the Tobacco Advertising Prohibition Act 1992. Melbourne:
Cancer Council Australia, 2003.
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Several new brand variants were launched in the period leading up to implementation of the legislation, with new
menthol variants and thybridsXreleased for several major brands. ¥ e hybrids provided customers with menthol
capsules in the Klter that could be squeezed to add menthol to their cigarettes.
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Figure 11.10.27
Philip Morris’ Peter Jackson Hybrids and Marlboro Ice Blast variant; Imperial Tobacco’s John Player Special lce menthol variant.
Source: Quit Victoria 2012 and ASH Packwatch website, 2012

Late in 2011, Imperial Tobacco Australia launched an extension to John
Player Special (packs for which had been re-badged ¥PS’ in 2009). JPS
Superkings were sold in packs of 20s and were longer than the standard JPS
25s. A further variation of JPS 20s¥ a much smaller pack, with MechndX
looking packaging and a Mechnddsounding name MPS Nano'—was released
in mid-2012. JPS Nano was noted for sale in Melbourne stores from July
2012.

A further variation, JPS Duo, was noted from November 2012, just one
month before the last date on which branded packages could be sold
in Australia. X e width of the packaging for JPS Nano was smaller than
the minimum dimension required by the Tobacco Plain Packaging
Regulations 2012.%!

11.10.12
Implementation of Act |
Figure 11.10.28
Cigarettes and smoking tobacco in plain packaging were noted in retail Imperial Tobacco’s JPS, JPS Superkings and JPS Nano
outlets in Australia from October 2012. Source: Quit Victoria 2012

From 1 December 2012, all cigarettes and other tobacco products sold
in Australia must comply with the Tobacco Plain
Packaging Act 2011.

Figure 11.10.29

Packs of British American Tobacco Australia’s Winfield Blue (the leading
brand of cigarettes in Australia) and Philip Morris Australia’s Marlboro
Red (the leading brand of cigarettes internationally) purchased in Carlton
Victoria November 2012

Source: Quit Victoria 2012
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11.11

Smoking in movies as promotion

While advertisements for cigarettes can no longer be shown in cinemas before movies, audiences are often
exposed to pro-smoking imagery during the movie. In 2002, the total amount of smoking in movies was greater in
youth-rated films than adult-rated films, significantly increasing adolescent exposure to movie smoking. Smoking
in the movies decreased from 1950 to 1990 and then increased rapidly so that smoking in movies in 2002 was

as common as in 1950." A 2006 study, the most comprehensive research to date examining total depictions of
smoking in movies, found that the total number of smoking characters is declining.” The study included the top
100 US box office hits for each year from 1996 to 2004. This downward trend was, however, weakest in films aimed
at an adolescent audience. Although many of the movies included in the study depict no adult smoking, more
than one-third depict smoking as being more prevalent than among US adults at the time of release. A 2010 study
that controlled for the methodological problems of assessing smoking portrayals in movies over time found that
tobacco content has declined considerably in movies since 1950. Total tobacco-related content peaked around
1961, while the decline in portrayal of main character use was already underway in 1950.% This pattern closely
parallels the time frame of drops in US per capita cigarette consumption and the increase in tobacco control efforts.
A UK study also found a significant drop in smoking depictions in movies over a 20-year period from 1989 to
2008.4

Several review articles have shown that smoking in movies is associated with increases in adolescent smoking
initiation."*~” A possible limiting factor of this body of research is that the majority of the studies have been
conducted with American youth.® However, a UK study found that British youths were exposed to 28% more
smoking impressions in UK youth-rated movies than US youth-rated movies, because 79% of movies rated for
adults in the US are classified as suitable for youths in the UK, reflecting the less conservative nature of film
classification in the UK.

In a US cohort study, 52.2% of smoking initiation was attributed to exposure to smoking in movies."” A longer
term cohort study of non-smoking youth found that those youth who had watched more movies with smoking
depictions were more likely to be smokers at the seven-year follow-up. After controlling for baseline characteristics,
the authors estimated that 34.9% of established smoking in this cohort could be attributed to movie smoking
exposure.” A criticism of such studies is that smoking may be just one of a constellation of movie characteristics
that have broad appeal to children attracted to such films."” If smoking were removed from such movies, youth

who are more likely to smoke may still be attracted to the same sort of films because of wider characteristics of
characters and scenes in such movies. Smoking scenes may therefore not be independently predictive of smoking
among youth.

Depictions of smoking also enhance positive views of smokers and increase intent to smoke. Teenagers whose
favourite stars smoke on the big screen are three times more likely to smoke than those whose favourite stars do
not smoke.” Adolescents who smoke are also more likely to find smoking characters in films attractive.'* Many
current movie stars are frequently pictured smoking both on and off the screen.

There is limited research on the effects or amount of smoking imagery on television. A New Zealand study of
prime time television content found that one in four programs contained tobacco imagery, most of which might

be regarded as ‘neutral or positive. This equalled to two smoking scenes for every hour of programming.” A US
study examined the level of youth exposure to televised movie trailers that contained smoking imagery between
August 2001 and July 2002. The researchers found that 14.4% of televised trailers included images of tobacco use.'®
Tobacco use was shown in 24% of the trailers for R-rated' (restricted) movies and 7.5% of the trailers for PG-13 and
PG-rated (parental guidance) movies. Ninety-five per cent of all youth aged 12 to 17 years in the US saw at least
one movie trailer depicting tobacco use on television during the study period. Youth are also exposed to smoking
images through video and DVD rentals of both current and historical movie releases."”

The Australian MA rating is similar to the US R rating. Children over 15 are permitted to view MA-rated movies provided they are accompanied by a parent or guardian.
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11.11.1
Counter-advertising

There is some evidence to suggest that showing an anti-smoking, counter-advertisement before films that
glamorise smoking negates positive associations. An Australian study with adolescent females showed that viewing
a counter-advertisement increased the number of non-smokers who disapproved of the smoking scenes in the
movie and increased the number of smokers who believed they would not be smoking within the next year."

A similarly designed study with American adolescents found that those who viewed the counter-advertising

prior to a film showing characters smoking held more negative opinions about the smoking actors.”” A second
Australian study with youth cinema patrons found that while placing an anti-smoking advertisement before
movies containing smoking scenes can help to immunise non-smokers against the influences of film stars’
smoking, caution must be exercised in the type of advertisement screened.” Some types of advertising were found
to reinforce smokers’ intentions to smoke. Another concern is whether Quit campaigns could provide sufficiently
attractive and fresh advertising material on a long-term basis.

11.11.2
The tobacco industry and movies

Despite publicly denying that it has not and does not pay for product placement (paying a fee for a product to
appear on screen) in movies, study of internal tobacco industry documents reveals a history of paid promotion.”"”
Examples include:

B $350000 to have Lark cigarettes appear in the James Bond movie License to Kill

B $42000 to place Marlboro cigarettes in Superman II

B $30000 to place Eve cigarettes in Supergirl

B $5000 to have Lucky Strike appear in Beverly Hills Cop

B an agreement to pay a $500 000 fee to actor Sylvester Stallone to use Brown and Williamson products in five
feature films.”

In November 2006, Philip Morris USA issued a press release announcing that the company was asking that its
brands no longer be displayed on screen and urged the movie industry to no longer use any tobacco products in
films aimed at a youth audience.” This campaign has been criticised as being an industry ‘PR campaign’ that hopes
to skirt meaningful regulation.”

11.11.3
Bollywood and smoking

Smoking imagery in movies is not limited to the Hollywood film industry. In May 2005, India’s health minister
announced a total ban on smoking and tobacco product imagery in all Indian films.” The Indian film industry
volunteered to control the amount of smoking in Bollywood films instead of accepting an outright ban. According
to research conducted by the Indian agency, the Burning Brain Society, and supported by the World Health
Organization, despite film industry promises to self-regulate tobacco promotion on screen, tobacco brands have
appeared in more than 40% of Indian films released since 2004.” In January 2009 the Delhi High Court overturned
the ban, citing that such a ban restricted the right to freedom of speech and creative expression.”

11.11.4
Proposed policy options

The Smoke Free Movies group based at the University of California, San Francisco, has outlined four policy actions
to reduce smoking depictions in films:?
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B Rate new smoking movies R. Any film that shows or implies tobacco use should be rated R. The only exceptions
should be when the presentation of tobacco clearly and unambiguously reflects the dangers and consequences
of tobacco use or is necessary to represent the smoking of a real historical figure.

B Certify no pay-offs. The producers should post a certificate in the closing credits declaring that nobody on the
production received anything of value (cash money, free cigarettes or other gifts, free publicity, interest-free
loans or anything else) from anyone in exchange for using or displaying tobacco.

B Require strong anti-smoking ads. Studios and theatres should require a genuinely strong anti-smoking ad (not
one produced by a tobacco company) to run before any film with any tobacco presence, in any distribution
channel, regardless of its Motion Picture Association of America (MPAA) rating.

B Stop identifying tobacco brands. There should be no tobacco brand identification or tobacco brand imagery
(such as billboards) in the background of any movie scene.

In 2007, Disney agreed to include anti-smoking advertisements on DVDs of its films that have cigarette smoking.®
In May 2007, the MPAA announced it would consider smoking—alongside sex, violence and ‘adult’ language—
when it was deciding what rating to assign films. Films that glamorised smoking could receive a higher rating. The
MPAA ruled out giving all films containing scenes with smoking an R or restricted rating.’ In a study with US
parents about whether cigarette use should be included as a movie ratings criteria and if movies with tobacco use
should be rated R, only 52% of parents believed that cigarettes should be used as movie ratings criteria and only
28.9% supported an R rating for movies that featured smoking.”” The authors commented that ‘if parents disagree
with an R rating exclusively for smoking, applying R ratings to movies with smoking potentially could lead parents
to become more lenient in their restrictions’(p223).*

Thailand has banned smoking scenes on all local television channels since 2000. Any image of an actor smoking
or a tobacco product is ‘pixilated’ or blurred out. There is no published data available on the effectiveness of this
policy in preventing youth uptake.

In Australia, Action on Smoking and Health (ASH) has called for action to amend the Tobacco Advertising Prohibition
Act 1992 (TAP Act) to ensure that inducements to promote tobacco products and smoking in films and other media
are clearly illegal, with substantial penalties for breaches, and to increase funding for counter-advertising.”’ ASH
has also called for the end of government assistance for films that show smoking.**

Finally, it should be pointed out that there is not universal agreement on controlling the promotion of smoking in
the movies.”* Important questions of limiting freedom of speech and censoring artistic licence arise when there
is no evidence that smoking imagery has been sponsored by the industry. Additionally, portrayals of smoking in
movies can vary from overtly glamorous to neutral to remarkably negative; removal of all tobacco imagery could
be a disadvantage to tobacco control. An Australian study of viewer reactions to the movie, The Insider, a movie
containing varied smoking images, found participants held more negative views of the business conduct of the
tobacco industry than those who saw an equivalent control film.”

Taking into account all these options and considerations, the National Preventative Health Taskforce
recommended making smoking a ‘classifiable element’ in movies and video games.*® The Australian Government’s
response to the taskforce indicated that it was not in favour of such a move and instead recommended that the
Australian National Preventive Health Agency (to be established as part of national prevention strategy) be
tasked to review the evidence for such reforms and to discuss them with other key departments, including the
Department of Broadband, Communications and the Digital Economy; the Department of the Environment,
Water, Heritage and the Arts; the Office of Film and Literature Classification; and Screen Australia. In an August
2010 newspaper article, the director of the Australian Classification Board was quoted as stating that the board
already considered community standards on harm caused by ‘inappropriate’ smoking or substance misuse when
classifying films.*
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Internet promotion

Just as tobacco company marketers have infiltrated youth-friendly venues, it is conceivable that they have a
presence on youth-friendly websites. While the Internet is being used to sell cigarettes,' its largely unregulated
status holds much potential as a vehicle for both promoting smoking and advertising tobacco products. The 2008
US National Cancer Institute monograph on the role of the media in promoting and preventing tobacco use
highlights the lack of research in the area of internet-based tobacco advertising and promotion.” The Internet is
an ideal platform for tobacco companies to pursue their promotional ambitions and to exploit the unprecedented
opportunities that interactive cyberspace provides to marketers.’ The Internet provides a continually evolving
range of technologically innovative means for tobacco companies to keep favourable associations with smoking
and particular brands in consumers’ minds.

The near ubiquitous use of the Internet also makes it a highly desirable medium for reaching large numbers

of consumers. In August 2009, there were 17033 826 Australian internet users, which is approximately 80% of

the population® and 72% of households had home internet access.” Internet use by young people is part of their
everyday life.* The 2009 Children’s Participation in Cultural and Leisure Activities survey reported that of the 2.7
million children aged 5 to 14 years, 79% used the internet. In 2008, the average Australian spent an hour-and-a-
half (29%) of their leisure time online each day.’ There are more than 9.5 million Australian Facebook users who
spend 3.26 times longer online than non-Facebook users.? Even excluding time spent on Facebook, Facebook users
still spend 2.5 times more time online than those who are not on Facebook.

The tobacco industry has shown great interest in Web 2.0 interactivity and tools. Thousands of US smokers helped
to design a new pack for Camel cigarettes through an interactive website.” British American Tobacco (BAT)
employees internationally were found to be enthusiastically promoting BAT cigarette brands on Facebook."’ The
cigarette rolling paper company Rizla hosts interactive and shareable games on its corporate website."' The games
are meant to reflect ‘the brand’s image as fun, interactive, individual, colourful and creative.” Adolescents are
consistently exposed to tobacco content on the Internet through their normal webpage viewing.”

While the majority of content on social media sites such as Facebook does not have a commercial purpose,
promotion of tobacco brands on the site can occur in exactly the same way as users can be invited to join a group
for dog lovers or respond to an invitation to a 21st birthday party. Though the tobacco industry’s reputation in
mainstream media is generally negative,"* ° social networking sites provide it with an outlet to reinvent itself as

a modern, friendly industry and dissociate itself from the harm caused by its products. New media thus offer
tobacco companies a powerful and efficient channel
for rapidly countering the denormalising strategies and
policies of tobacco control. Adding to this potential is R e
the increased use of social media as a way of engaging wal info protos  doses
with brands and organisations.? e

FOWTEL End of Foar
ey

FOXTELL

As mentioned above, some BAT employees are %
promoting BAT and BAT brands on Facebook by
joining and administrating groups, joining pages

as fans, and posting photographs of BAT events,
products and promotional items' (Figure 11.12.1) BAT
employees undertaking these actions are from countries
that have ratified the World Health Organization’s
Framework Convention on Tobacco Control,

which requires parties to ban all forms of tobacco

? s gt
hesia tuth bane

advertisements and promotions, including online and ’-a Hv“ (-: R =
any cross-border exposure from countries which are p LT S
not enforcing advertising restrictions.*BAT Scientific

Communications Manager, Marina Murphy, responded Figu re11.12.1

to the Facebook study on the Tobacco Control Journal A fan page for the BAT brand Lucky Strike

website, stating that: Source: Becky Freeman private collection
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‘Social media and other types of user-generated content sites are growing at a phenomenal rate.
Because of this, earlier this year we reminded our employees, agencies and service providers of
our long-standing rules, to ensure that they were in no doubt about their existing obligations
and responsibilities as they apply to this relatively new and growing medium.

Our rules mean that employees, agents and service providers cannot freely and on their own
initiative post advertising material, in whole or part, on social networking sites, blog sites,
chat forums or other user-generated content sites such as YouTube, whatever the intention in
posting the material may be. The web is vast and constantly changing, and no company can
continuously police it. Things can happen there that we simply don’t know about. However, we
can work hard to ensure that our rules on internet use are understood and applied by our own
people and contractors, and we are doing so ...

Nonetheless, the report has drawn to our attention some specific instances which ‘if they have
involved any of our employees or service providers’ would certainly be wrong and should not
have happened. We are investigating these and if we find that Group employees or service
providers have posted material that they shouldn't, perhaps out of naivety, we will be telling
them to remove it

YouTube is the most popular forum for watching online video and has more than a 55% share of the viewing
market in Australia. In July 2010, 81% of Australia’s internet population viewed video online, with an average
viewer watching more than seven hours of video during the month. As advertisers look for ways to engage with
consumers in an increasingly fragmented digital environment, online video offers the ability to reach large
audiences in an engaging environment where ads tend to perform well.”

A handful of studies have examined tobacco-related content on YouTube. Tobacco imagery is ‘prolific and
accessible’ on the site (p210)" and the dominance of pro-smoking content has persisted over time."” Videos are
diverse and can be posted from virtually any country in the world. Videos with pro-smoking content ranged
from images of young men and women smoking, to smoking fetish scenarios, to magic tricks featuring cigarettes.
Additionally, vintage cigarette advertisements appear on the site. While the research was unable to determine if
the tobacco industry had posted any of this material, there was evidence that distributors of the Swedish smokeless
tobacco, snus, had posted promotional videos on the site. Another study specifically assessed the prevalence,
accessibility, and characteristics of smoking fetish clips on YouTube.” Smoking fetish videos are highly prevalent
and accessible to adolescents on the website and feature sexually explicit smoking behaviour by sexy, young and
healthy females. The authors call for tighter restrictions to ensure children cannot readily access this content. A
2009 study analysed the YouTube video search results for five leading non-Chinese cigarette brands worldwide.”
More than 70% of the tobacco brand-related videos analysed in the study featured pro-tobacco content. BAT and
Philip Morris USA both deny promoting their products on YouTube.”

A content analysis study of pro-tobacco websites revealed that tobacco has a pervasive presence on the Internet,
especially on e-commerce sites and sites featuring hobbies, recreation, and ‘fetishes’(p281).” Only 11% of the
sites examined contained health warnings. The pro-tobacco sites frequently associated smoking with ‘glamorous’
and ‘alternative’ lifestyles, and with images of attractive young males and females. Many of the websites offered
interactive site features that are potentially appealing to young people.

Several Australian websites also sell cigarettes. Some sites do not post health warnings, nor do they comply with
state and territory-based legislation surrounding point-of-sale advertising.

In May 2007, the Ministerial Council on Drug Strategy (MCDS) supported a move by the Australian Government
to seek to amend the Tobacco Advertising Prohibition Act 1992 (TAP Act) to more explicitly prohibit advertising on the
Internet.” Possible changes investigated by the Australian Government included broadening the current definition
of ‘to publish an advertisement’ to include ‘transmitting’ the advertisement in electronic form.” The Australian
Government also sought to investigate the inclusion of elements such as:

B display listings of tobacco products for sale in a text-only format
B display prescribed graphic health warnings on the site

B require an age-restricted access system so that minors are discouraged from visiting the site and viewing the
advertisements within
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B quantify any and all taxes and other charges that may be payable over and above the advertised price on the
product.

In November 2010, the Tobacco Advertising Prohibition Amendment Bill 2010 was introduced into Parliament. The
Minister for Health and Ageing, Nicola Roxon, stated that the legislation would bring restrictions on tobacco
advertising on the Internet into line with restrictions in other media and those at physical points of sale. Online
sales, advertising and promotion of tobacco will be subject to the same kind of restrictions that are placed on
over the counter sales. The main impact of the Tobacco Advertising Prohibition Amendment Bill 2010 will be on retailers
who advertise their products without the required health warnings and as being ‘tax free’” The legislation will
strengthen the TAP Act by making it a specific offence to advertise or promote tobacco products on the internet
and all other electronic medium, unless compliant with State and Territory, or Commonwealth legislation.

Section: 11.12

Date of last update: 20 May 2011



Tobacco in Australia:
Facts and Issues

"= References

1.

22.

23.

24.

25.

Knowles JHJ, Wanke K and Kawachi . Internet sales of tobacco: heading off the new E-pidemic. Journal of Public Health Policy 2004;25(2):162—72. Available from: http://www.jphp.
umb.edu/documents/204-020_Health_25_2_knowles.pdf

National Cancer Institute. Chapter 3: Key principles of tobacco promotion and rationales for requlation. In: Tobacco Control Monograph 19: The role of the media in promoting and reducing
tobacco use. Bethesda MD: US Department of Health and Human Services, National Institutes of Health, National Cancer Institute, 2008. Available from: http://cancercontrol.cancer.gov/
tcrb/monographs/19/m19_3.pdf

Anderson SJ and Ling PM.And they told two friends...and so on’: RJ Reynolds'viral marketing of Eclipse and its potential to mislead the public. Tobacco Control 2008;17(4):222—9.
Available from: http://tobaccocontrol.bmj.com/cgi/content/abstract/17/4/222

Australia internet usage stats and telecommunications market report. Internet World Stats 2010, viewed 11 September 2010. Available from: http://www.internetworldstats.com/sp/
auhtm

Australian Bureau of Statistics. 8146.0 Household Use of Information Technology, Australia, 2008—09. Canberra: ABS, 2009. Available from: http://www.abs.qov.au/ausstats/abs@.nsf/
mf/8146.0

Australian Bureau of Statistics. Nearly two-thirds of Australian households now have broadband Media release. Canberra: ABS, 2009 viewed 11 September 2010. Available from: http://
www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/8146.0Media%20Release 12008-097opendocument&tabname=Summary&prodno==8146.0&issue=2008-09&num=8&view=

Smart Company. Australians spent one-third of leisure time online. 2009:3 Mar. Available from: http://www.simplenet.com.au/about-us/website-design-melbourne-news.
aspx!Newsld=66

Sultana D. Nielsen uncovers the new digital divide Facebook users vs non-Facebook users Media release. Sydney: Nielsen, 12 April 2010 viewed 20 June 2010. Available from: http://
www.nielsen-online.com/pr/digital_divide-apr10.pdf

Freeman B and Chapman S. Open source marketing: Camel cigarette brand marketing in the Web 2.0 world. Tobacco Control 2009;18(3):212—7. Available from: http://tobaccocontrol.
bmj.com/content/18/3/212.full

Freeman B and Chapman S. British American Tobacco on Facebook: undermining Article 13 of the global World Health Organization Framework Convention on Tobacco Control. Tobacco
Control 2010;19(3):e1-9. Available from: http://tobaccocontrol.bmj.com/content/19/3/e1.abstract

. Freeman B and Chapman S. Gone viral? Heard the buzz? A quide for public health practitioners and researchers on how Web 2.0 can subvert advertising restrictions and spread health

information. Journal of Epidemiology and Community Health 2008,62(9): 778—82. Available from: http://jech.bmj.com/cgi/content/full/62/9/778
Long D. Rizla encourages a ittle bit of passing... the parcel. 2006:3 Apr. Available from: http://www.brandrepublic.com/News/551112/Rizla+encourages+little+bit+-passing-+parcel/

Jenssen B, Klein J, Salazar L, Daluga N and Diclemente R. Exposure to tobacco on the internet: content analysis of adolescents'internet use. Pediatrics 2009;124(2):180—6. Available
from: http://www.nchi.nlm.nih.gov/pmc/articles/PM(2818533/

Chapman S and Freeman B. Markers of the denormalisation of smoking and the tobacco industry. Tobacco Control 2008;17(1):25—31. Available from: http://tobaccocontrol.omj.com/cgi/
content/abstract/17/1/25
Palazzo G and Richter U. CSR business as usual? The case of the tobacco industry. Journal of Business Ethics 2005;31(4):387—401.

Conference of the Parties to the World Health Organization Framework Convention on Tobacco Control. Guidelines for implementation of Article 13 of the Convention. Geneva: World
Health Organization, 2008. Available from: http://www.who.int/fctc/quidelines/article_13.pdf

Murphy M. Reply to British American Tobacco on Facebook: undermining Article 13 of the global World Health Organization Framewaork Convention on Tobacco Control. Tobacco Control
2010, viewed 11 September 2010. Available from: http://tobaccocontrol.omj.com.ezproxy2.library.usyd.edu.au/content/early/2010/04/14/tc.2009.032847 /reply#tobaccocontrol_
o33

Radwanick. 4 out of 5 internet users in Australia viewed online video in July 2010 Media release. comScore, 9 September 2010 viewed August 2010. Available from: http://comscore.
com/Press_Events/Press_Releases/2010/9/4_0ut_of_5_Internet_Users_in_Australia_Viewed_Online_Video_in_July

Freeman B and Chapman S. Is"YouTube' telling or selling you something? Tobacco content on the YouTube video-sharing website. Tobacco Control 2007;16(3):207—10.

Kim K, Paek H and Lynn J. A content analysis of smoking fetish videos on YouTube: requlatory implications for tobacco control. Health Communication 2010;25(2):97—106. Available from:
http://www.informaworld.com/smpp/ftinterface ~ content=a919822726~fulltext=713240928

. Elkin L, Thomson G and Wilson N. Connecting world youth with tobacco brands: YouTube and the internet policy vacuum on Web 2.0. Tobacco Control 2010(online) Available from: http://

tobaccocontrol.bmj.com/content/early/2010/08/12/t¢.2010.035949.abstract

Sinclair L. Tobacco firms deny YouTube adverts link. Sky News Online.2010. August 26 Available from: http://news.sky.com/skynews/Home/World-News/Tobacco-Companies-Like-
Marlboro-And-LM-Deny-Getting-Round-Advertising-Bans-Through-YouTube/Article/2010084157063971id=ARTICLE_15706397_TobaccoCompaniesLikeMarlboroAndLMDenyGetting
RoundAdvertisingBansThroughYouTube&pos=searchresults

Hong T and Cody M. Presence of pro-tobacco messages on the web. Journal of Health Communication 2002;7(4):273—307. Available from: http://dx.doi.
0rg/10.1080/10810730290088148

Ministerial Council on Drug Strategy. Joint Communique Media release. Ministerial Council on Drug Strategy, 16 May 2007 viewed 22 May 2007. Available from: htp://www.
nationaldrugstrateqy.qov.au/internet/drugstrategy/publishing.nsf/Content/BIDFFBBC5 2656 DF 1CA2572DD001FBDCA/SFile/16may07 pdf

The Hon Nicola Roxon MP. Internet Tobacco Advertising to Face New Tough Restrictions Media release. Canberra: Minister for Health and Ageing, 17 November 2010 viewed 6 January
2011. Available from: http://www.health.gov.au/internet/ministers/publishing.nsf/Content/1D2B68296395A232CA2577DE00004878/SFile/nr174.pdf

Section: 11.12

Date of last update: 20 May 2011


http://www.jphp.umb.edu/documents/204-020_Health_25_2_knowles.pdf
http://www.jphp.umb.edu/documents/204-020_Health_25_2_knowles.pdf
http://cancercontrol.cancer.gov/tcrb/monographs/19/m19_3.pdf 
http://cancercontrol.cancer.gov/tcrb/monographs/19/m19_3.pdf 
http://tobaccocontrol.bmj.com/cgi/content/abstract/17/4/222
http://www.internetworldstats.com/sp/au.htm
http://www.internetworldstats.com/sp/au.htm
http://www.abs.gov.au/ausstats/abs@.nsf/mf/8146.0
http://www.abs.gov.au/ausstats/abs@.nsf/mf/8146.0
http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/8146.0Media%20Release12008-09?opendocument&tabname=Summary&prodno=8146.0&issue=2008-09&num=&view=
http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/8146.0Media%20Release12008-09?opendocument&tabname=Summary&prodno=8146.0&issue=2008-09&num=&view=
http://www.simplenet.com.au/about-us/website-design-melbourne-news.aspx?NewsId=66
http://www.simplenet.com.au/about-us/website-design-melbourne-news.aspx?NewsId=66
http://www.nielsen-online.com/pr/digital_divide-apr10.pdf
http://www.nielsen-online.com/pr/digital_divide-apr10.pdf
http://tobaccocontrol.bmj.com/content/18/3/212.full
http://tobaccocontrol.bmj.com/content/18/3/212.full
http://tobaccocontrol.bmj.com/content/19/3/e1.abstract
http://jech.bmj.com/cgi/content/full/62/9/778
http://www.brandrepublic.com/News/551112/Rizla+encourages+little+bit+passing+parcel/
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2818533/
http://tobaccocontrol.bmj.com/cgi/content/abstract/17/1/25
http://tobaccocontrol.bmj.com/cgi/content/abstract/17/1/25
http://www.who.int/fctc/guidelines/article_13.pdf
http://tobaccocontrol.bmj.com.ezproxy2.library.usyd.edu.au/content/early/2010/04/14/tc.2009.032847/reply#tobaccocontrol_el_3423
http://tobaccocontrol.bmj.com.ezproxy2.library.usyd.edu.au/content/early/2010/04/14/tc.2009.032847/reply#tobaccocontrol_el_3423
http://comscore.com/Press_Events/Press_Releases/2010/9/4_Out_of_5_Internet_Users_in_Australia_Viewed_Online_Video_in_July
http://comscore.com/Press_Events/Press_Releases/2010/9/4_Out_of_5_Internet_Users_in_Australia_Viewed_Online_Video_in_July
http://www.informaworld.com/smpp/ftinterface~content=a919822726~fulltext=713240928
http://tobaccocontrol.bmj.com/content/early/2010/08/12/tc.2010.035949.abstract
http://tobaccocontrol.bmj.com/content/early/2010/08/12/tc.2010.035949.abstract
http://news.sky.com/skynews/Home/World-News/Tobacco-Companies-Like-Marlboro-And-LM-Deny-Getting-Round-Advertising-Bans-Through-YouTube/Article/201008415706397?lid=ARTICLE_15706397_TobaccoCompaniesLikeMarlboroAndLMDenyGettingRoundAdvertisingBansThroughYouT
http://news.sky.com/skynews/Home/World-News/Tobacco-Companies-Like-Marlboro-And-LM-Deny-Getting-Round-Advertising-Bans-Through-YouTube/Article/201008415706397?lid=ARTICLE_15706397_TobaccoCompaniesLikeMarlboroAndLMDenyGettingRoundAdvertisingBansThroughYouT
http://news.sky.com/skynews/Home/World-News/Tobacco-Companies-Like-Marlboro-And-LM-Deny-Getting-Round-Advertising-Bans-Through-YouTube/Article/201008415706397?lid=ARTICLE_15706397_TobaccoCompaniesLikeMarlboroAndLMDenyGettingRoundAdvertisingBansThroughYouT
http://dx.doi.org/10.1080/10810730290088148
http://dx.doi.org/10.1080/10810730290088148
http://www.nationaldrugstrategy.gov.au/internet/drugstrategy/publishing.nsf/Content/B9DFFBBC52656DF1CA2572DD001FBDCA/$File/16may07.pdf
http://www.nationaldrugstrategy.gov.au/internet/drugstrategy/publishing.nsf/Content/B9DFFBBC52656DF1CA2572DD001FBDCA/$File/16may07.pdf
http://www.health.gov.au/internet/ministers/publishing.nsf/Content/1D2B68296395A232CA2577DE00004878/$File/nr174.pdf

Chapter 11: Tobacco
advertising and promotion
Hl Attachment 11.1

Tobacco Advertising Prohibition Act report to
parliament

House of Fepresematives

Senmic

COMMONWEALTH OF AUSTRALILA
TOBACCO ADVERTISING PROHIBITION ACT 1992
REPORTING REQUIREMENTS UNDER SECTION 34A OF THE

TOBACCO ADVERTISING PROHIBITION ACT 1992

I, SEXATOR THE HON JAN MCLUCAS, Parliamentary Secretary to the Minister for
Health and Ageing. pursuant 1o subsection 344 of the Tobaceo Adverrising Prokibition Aei
1997 (the “Act”), declare that there were no contraventions of the Act for the period
commencing 1 January 2008 and ending 31 December 2008.

r /-’ ¥i
Dated this 452 ; day of W . 2009.

AN MCLUCAS

b
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