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ABSTRACT

Since the adoption of the WHO's WHO Framework
Convention on Tobacco Control, governments have been
pursuing progressively stronger and more wide-reaching
tobacco control measures. In response, tobacco
companies are frequently using international trade and
investment agreements as tools to challenge domestic
tobacco control measures. Several significant new trade
and investment agreements that some fear may provide
new legal avenues to the tobacco industry to challenge
health measures are currently under negotiation,
including the Trans-Pacific Partnership (a 12 party
agreement of Asia-Pacific regional countries) and the
Transatlantic Trade and Investment Partnership (an
agreement between the USA and the European Union).
This commentary examines different options for treaty
provisions that the parties could employ in these
agreements to minimise legal risks relating to tobacco
control measures. It recommends that parties take a
comprehensive approach, combining provisions that
minimise the potential costs of litigation with provisions
that increase the likelihood of a state successfully
defending tobacco control measures in such litigation.

INTRODUCTION

Since the adoption of the WHO Framework
Convention on Tobacco Control (FCTC), govern-
ments have been pursuing progressively stronger
and more wide-reaching tobacco control measures.
In response, tobacco companies are frequently
turning to international trade and investment agree-
ments (TTAs) as a tool to challenge tobacco control
measures. Although it is not a new phenomenon,' *
this practice has received increased attention in
recent years. Cases to date include: Indonesia’s suc-
cessful challenge before the World Trade
Organization (WTO)® of the US exemption of
menthol from its ban on flavoured cigarettes;* the
pending WTO claims by Cuba, the Dominican
Republic, Honduras, Indonesia and Ukraine®™
against Australia’s ‘plain’ (standardised) packaging
requirements for tobacco products;'® the ongoing
action brought against those requirements by
Phillip Morris Asia Limited under the Hong Kong
—Australia Bilateral Investment Treaty (BIT);'! 12
and the ongoing challenge led by Phillip Morris
companies based in Switzerland against Uruguay’s
rules on health warnings and marketing restrictions
for tobacco products,”>** brought under the
Uruguay—Switzerland BIT.'® In each of these
cases, the complainant alleges that a tobacco
control measure is inconsistent with a trade or
investment agreement and that the regulating state

must either pay compensation or alter the measure.
Although the latter three disputes are yet to be
resolved, the fact that the challenges have been
brought risks creating ‘regulatory chill’, discour-
aging states from implementing similar tobacco
control measures.'”

As these cases are proceeding before inter-
national courts and tribunals, several major new
agreements on international trade and investment
are under negotiation, including the proposed
Trans-Pacific Partnership (TPP) and Transatlantic
Trade and Investment Partnership (T-TIP). The TPP
is an Asia—Pacific regional agreement involving 12
countries: Australia, Brunei Darussalam, Canada,
Chile, Japan, Malaysia, Mexico, New Zealand,
Peru, Singapore, the USA and Vietnam.'® Tobacco
has become a contentious issue in the TPP talks,
with Malaysia proposing the exclusion of all
tobacco-related measures from the agreement.
The T-TIP is being negotiated by the USA and the
European Union.?® Discussions for the T-TIP are
less advanced, but several public health advocacy
groups are pushing for the inclusion of provisions
to protect the parties’ rights to implement tobacco
control measures.”’ The tobacco industry is also
actively lobbying governments in relation to these
agreements, reflecting their importance for public
health policymaking.*?

This paper surveys different options available to
states when negotiating trade or investment agree-
ments, such as the TPP and T-TIB to minimise the
risk that the agreement could later be used to chal-
lenge tobacco control measures. The paper begins
by examining the nature of the threat that these
agreements pose for tobacco control, before
moving on to suggest and analyse a range of provi-
sions that states could choose to include in these
agreements to protect regulatory autonomy.

BACKGROUND: INTERNATIONAL TIAS

International trade or investment rules could
impact domestic tobacco control measures in
several ways.”>’ International trade law includes
multilateral rules overseen by the WTO, as well as
other preferential trade agreements (PTAs). PTAs
may be bilateral (between two countries), regional
or plurilateral (between more than two countries).
Trade agreements typically govern international
trade in goods and services, as well as related areas
such as the protection of intellectual property
rights. Non-discrimination is a core norm of inter-
national trade law, precluding participating states
from treating imported products less favourably
than ‘like’ domestic or foreign products or services.
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The USA ban on flavoured cigarettes was found to be discrimin-
atory, and therefore inconsistent with WTO rules, because the
ban applied to clove cigarettes (primarily imported from
Indonesia) but not menthol cigarettes (primarily manufactured
in the USA).?

International investment agreements are concerned with the
protection and promotion of inward and outward foreign
investment. Over 3000 such agreements currently exist, most
commonly in the form of bilateral investment treaties (BITs).?®
The vast majority include requirements such as the payment of
adequate compensation for state expropriation of an investment,
and fair and equitable treatment of foreign investors.”” Phillip
Morris alleges that Australia’s plain tobacco packaging scheme
unlawfully expropriates its trademarks and breaches the fair and
equitable treatment standard under the Australia—Hong Kong
BIT.

Although international trade law and international investment
law have traditionally been separate fields, they are increasingly
covered together within individual treaties, primarily through
the inclusion of a chapter on investment within a PTA.!
The TPP and T-TIP are intended to be comprehensive agree-
ments that will cover international trade and investment. The
ongoing negotiations towards the TPP and T-TIP agreements
provide the context for this paper, but its analysis and recom-
mendations may also apply to the negotiation of other PTAs
and investment agreements, including BITs. For ease of refer-
ence, the term TIAs will be used to refer collectively to PTAs
and international investment agreements. However, these are
general suggestions that should be considered in light of the
context and overall design of the specific agreement under
negotiation.

THE THREAT POSED BY TRADE AND INVESTMENT
AGREEMENTS TO TOBACCO CONTROL MEASURES
International trade and investment lawyers often refer to the
impact of TIAs on the ‘autonomy’ of states to adopt domestic
regulatory measures. TIAs do not explicitly prevent states from
pursuing domestic policies such as tobacco control. However,
the possibility that a measure may be inconsistent with a state’s
international obligations influences domestic policymaking.
In this way, TTAs may restrict state regulatory autonomy.

The potential for challenge under a TIA may undermine
states” willingness to enact tobacco control policies in two dis-
tinct ways. First, significant costs may arise simply from the use
of dispute settlement mechanisms. If a measure is challenged
under a TIA, the burden of having to defend the case carries
with it the potential for high legal fees, long timeframes and
strain on human resources and expertise. The potential for liti-
gation and such heavy costs may deter states from pursuing
tobacco control measures, regardless of the outcome of the
dispute (which may be uncertain). The tobacco industry has
demonstrated its appetite for using litigation to contribute to
regulatory chill in this way even where it is unlikely to succeed
in the legal action in question.>> Second, additional costs arise
from an adverse finding or outcome in a dispute (ie, if a court or
tribunal finds that the challenged measure breaches the relevant
agreement). Depending on the specific rules of the agreement,
the state may then be required to pay compensation to compan-
ies or repeal the measure. The following section provides a
survey of different options that address these two ways in which
TIAs may undermine states’ willingness to enact domestic
tobacco control measures.

LEGAL ANALYSIS OF OPTIONS TO PROTECT REGULATORY
AUTONOMY

The threat posed by TIAs to state autonomy in tobacco control
can be addressed by restricting the use of dispute settlement or
by limiting the scope of treaty obligations. The diagram below
provides an overview of the options available to states negotiating
TIAs to preserve their autonomy in tobacco control (figure 1). It
depicts a range of possible options, based on whether they
address costs imposed by the use of a dispute settlement mechan-
ism, or costs arising from a treaty breach.

Options that control the use of dispute settlement

Two kinds of dispute settlement may apply under most inter-
national investment agreements: state-to-state dispute settlement
(where the complaint is made by a state) and investor-state
dispute settlement (ISDS) (where a company or investor makes
the complaint). The vast majority of investment disputes initiated
in the past 15 years have made been through ISDS mechanisms.*?
State-to-state adjudication is the only option available in relation
to trade obligations. ISDS is generally seen as a greater cause of
regulatory chill than trade disputes because its outcomes are
more difficult to predict and the remedies available could have a
greater economic impact on the legislating state.>* This paper
focuses on ISDS, as the greatest threat to the regulatory auton-
omy of states. However, options similar to those outlined below
could be applied in relation to state-to-state dispute settlement.

Option A: excluding ISDS from the relevant TIA

Although unlikely to occur in either the TPP or T-TIB if the
parties to an agreement were to decide not to provide any ISDS
mechanism, this would significantly reduce the risk of tobacco
control measures being challenged. Some international invest-
ment agreements have not included ISDS mechanisms,*
although these are rare. A common suggestion is that the avail-
ability of ISDS promotes and protects foreign investment.’®
Even if such an approach was feasible, experience with WTO
cases related to tobacco and cigarette restrictions demonstrates
that challenges may still be brought by states (often at the behest
of the tobacco industry).? = Thus, this option is not an abso-
lute safeguard against challenges to tobacco control measures.

An alternative, but related, approach would be to prevent an
investor from challenging certain kinds of measures. We are not
aware of any existing investment agreements that exclude the
possibility of an investor challenging a health-related measure,
but a provision of this kind could apply either specifically to
tobacco measures, or to public health/welfare measures more
broadly. If the latter approach is taken, the efficacy of the exclu-
sion will depend on the language of the provision and how it is
interpreted. If narrowly phrased—particularly referring by to
non-discriminatory measures that are ‘necessary’, ‘proportion-
ate’ or ‘related’ to achieving a specific objective—there may be
uncertainty as to whether the exclusion applies in a given case,
until the matter is ruled on by a tribunal. Although this assess-
ment could be undertaken in a preliminary or jurisdictional
hearing, it may still require the state to litigate a number of key
issues relating to the merits of the complaint, such as whether
the measure is discriminatory, the extent to which it contributes
to a public purpose, and if less restrictive alternatives could have
been pursued.

In contrast, a narrow exclusion based on the nature of the
measure (eg, tobacco-related measures) would provide greater
certainty for states, as the determination of whether a measure
falls within the scope of the exclusion would be more
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predictable. However, this approach would not protect regula-
tory autonomy for other public health measures, such as regula-
tions affecting alcoholic beverages or high fat foods.

An exclusion of measures from ISDS under a TIA may not,
however, provide the level of certainty states are seeking if pre-
viously agreed BITs or other international investment agree-
ments between the parties provide alternative avenues for
litigating investment claims, as discussed further below.

Option B: controlling access to I1SDS

A TIA could limit access to ISDS in cases of tobacco or public
health measures by requiring that any complaint by an investor
relating to such measures be first referred, at the respondent’s dis-
cretion, for preliminary consultations between the health

High Protection @ Strongest option
Low Protection

Options in relation to legal risks addressed. ISDS, investor-state dispute settlement; TIA, trade and investment agreements.

0 Pursue (doesn’t depend
on other choices)
@ Second Strongest Option

@ Third Strongest Option

authorities of the states parties. Some investment agreements
adopt a similar procedure to this when an investor claims that a
taxation measure is tantamount to an expropriation, by providing
for the question to be referred to the national taxation author-
ities.>” In relation to tobacco control measures, if the national
authorities agreed that the measure satisfied criteria prescribed in
the agreement (eg, that it is a bona fide, non-discriminatory
health measure based on evidence), recourse to ISDS would not
be permitted. Only if the authorities agreed that the measure
failed to meet the criteria, or if they were unable to reach agree-
ment, would the matter move to adjudication. This approach
would allow states to block unmeritorious claims by tobacco
companies. The strength of this kind of option would turn on
the specific drafting of the relevant provision.
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In the context of the TPP negotiations, the USA has proposed
that before any party initiates a dispute regarding another
party’s tobacco measure, the health authorities of the two coun-
tries meet to discuss the measure.*® Importantly, this proposal
seems to apply only to disputes initiated by states, and not to
investor-state challenges. Consequently, it would not reduce the
risk of tobacco measures being challenged under ISDS mechan-
isms, which is one of the most significant threats to state regula-
tory autonomy in this area. In addition to this mechanism for
consideration of a measure by health authorities, the USA pro-
poses that the general exception clause of the TPP—a broad
provision that is included in most TIAs to permit states to enact
measures that are necessary for purposes such as environmental
protection, public morals or health—be accompanied by a clari-
fication that tobacco control measures fall within the scope of
this general exception (the efficacy of this element of the USA
proposal is discussed in greater detail below). Apart from these
two provisions, the USA proposes that tobacco be treated like
any other product subject to the TPPR Thus, rules requiring
parties not to discriminate against products imported from
another TPP party, or to subsidise their domestic industry,
would apply to trade in tobacco and tobacco products.

Option C: procedural reform of ISDS

Unlike the previous approaches, this is not a single provision.
A range of procedural improvements to ISDS could be under-
taken to reduce the harms it poses to states and thus reduce the
risk that litigation or the threat of litigation could undermine
tobacco control. Procedural improvements could include strict
timeframes for different stages of proceedings to prevent unrea-
sonable delay, limits on remedies available in cases involving
public interest measures such as tobacco control, and stringent
rules on costs to penalise investors that bring unmeritorious
challenges to public welfare measures.*® These kinds of changes
(which could be implemented in conjunction with other
options) could lessen the burden of litigation for states defend-
ing tobacco control measures, and (depending on the scope of
the reforms chosen) may reduce the costs associated with ISDS
generally.

Options that limit the scope or application of trade and
investment obligations

These options would not absolutely prevent a challenge being
brought against a tobacco control measure, but they would
increase the likelihood of the state successfully defending its
measure. Thus, they would reduce the risk of the state having to
pay compensation or repeal its measure.

Option D: excluding tobacco measures from the scope of the TIA

This option would involve a clause excluding all tobacco

(or tobacco-related) measures from the scope of the relevant

agreement. Malaysia has proposed that the TPP include a provi-

sion along these lines. Malaysia’s proposal entails a complete
exclusion of tobacco measures from the scope of the TPR Such

a ‘carve out” would preclude the application of any TPP obliga-

tion to regulations or policies adopted for the purpose of

tobacco control.
In drafting this form of exclusion, negotiators should consider
the following questions:

» Does the exclusion apply to all tobacco-related measures, or
only to tobacco control measures (or tobacco measures that
are intended to promote public health)? Does it include
financial or taxation measures? Does the exclusion apply to
the entire agreement, or only to certain chapters (eg, trade in

goods or investment)? Or should the exclusion be limited to
specific obligations? If the exclusion is too broad, it could
inadvertently create a loophole that would permit states to
implement non-health-related tobacco measures, including
tobacco production subsidies and discriminatory measures
that support domestic tobacco industries.

» Is it a self-judging provision (eg, excluding all measures
adopted by a health ministry or measures determined by the
relevant state as health-related), or would a tribunal have jur-
isdiction to determine whether or not a measure falls within
the scope of the exclusion? If the clause is self-judging, this
would provide greater certainty for states but also potentially
greater scope for abuse of the exclusion. While this approach
would provide the highest level of certainty for states that
their tobacco control measures will not be found inconsistent
with their obligations under a TIA, most states with domestic
tobacco production or manufacturing sectors may be unlikely
to agree to it. In particular, it seems highly doubtful that the
USA will agree to Malaysia’s broad proposal to exclude
tobacco from the TPR

An additional risk is that a provision that carves out tobacco
control measures from the scope of a particular TIA may inad-
vertently increase the risk of other public health measures being
found inconsistent with TIAs. One technique for interpreting
treaty obligations is to draw inferences from other provisions in
the agreement. A tribunal may infer from an exclusion of
tobacco measures that the parties understood or intended that
public health measures in general fall within the scope of the
agreement (or chapter)—hence the need to specifically exclude
tobacco regulations. This form of interpretation could have
adverse consequences for regulatory autonomy in relation to
other public health concerns, such as measures aimed at redu-
cing the consumption of alcohol or fatty foods. For this reason,
in drafting an exclusion for tobacco measures the parties should
make it clear that the provision is without prejudice to states’
rights to enact other public health measures.

Option E: limiting the scope of substantive obligations

Limiting provisions are commonly included in new international
investment agreements, to clarify the scope of substantive obli-
gations that have proven to be particularly broad or problematic
in previous agreements. For example, many investment agree-
ments now state that non-discriminatory measures enacted for a
public purpose do not usually constitute a compensable expro-
priation of an investor’s property.>” Whether or not a tobacco
control measure falls within the scope of the obligation, or is
saved by the limiting provision, depends on how the relevant
tribunal interprets the key terms in the provision—in contrast to
a self-judging provision, which provides a state with greater cer-
tainty. Thus, even where a treaty includes language that limits
the scope of a substantive obligation, states may find it difficult
to determine in advance whether their measure complies.

Option F: general exceptions for public health or welfare

measures

General exceptions, such as those contained in Article XX of
the WTO’s General Agreement on Tariffs and Trade (GATT), are
one of the most common approaches used in international trade
agreements to safeguard regulatory autonomy. They are also
increasingly being incorporated into international investment
agreements.*” Typically, they declare that no obligations in the
agreement (or a particular chapter of the agreement) should be
construed to prevent a state from taking necessary action to
protect public health or meet other social welfare goals (such as

e150 Mitchell A, et al. Tob Control 2015;24:e147-e153. doi:10.1136/tobaccocontrol-2014-051853


http://tobaccocontrol.bmj.com/
http://group.bmj.com

Downloaded from http://tobaccocontrol.bmj.com/ on June 9, 2015 - Published by group.bmj.com

Research paper

environmental protection or consumer protection). In this way,
the exception may ‘save’ a measure that has been found incon-
sistent with a substantive obligation under the agreement.

Two things differentiate these exceptions from outright exclu-
sions for tobacco measures (Option D above): first, they apply
to public health or welfare measures in general, and not just to
tobacco measures; second, whether or not a measure falls
within the scope of the exception depends on its contribution
to its purpose and whether it is deemed ‘necessary’ (rather than
the subject matter of the measure, eg, tobacco). This second
point is particularly important for states to bear in mind.
General exceptions are limited to measures that are ‘necessary’
for a legitimate purpose, to avoid their abuse by states who may
seek to use them to defend protectionism, which would under-
mine the economic benefits of TIAs. But as a result of the
instrumentalist nature of general exceptions, their scope is
unclear, and whether or not they apply to a measure depends
on how a tribunal interprets the clause and applies it to the rele-
vant facts. Consequently, these exceptions cannot provide cer-
tainty for states regarding the treaty compliance of their tobacco
control measures. Furthermore, the presence of a general excep-
tion is unlikely to deter challenges to tobacco control measures.
As noted above, the tobacco industry has often demonstrated its
capacity for litigation even where it is unlikely to prevail on the
merits. Thus, even if it was clear that a measure would fall
within an exception, it could still be challenged. Of course, this
does not mean that the exception is of no utility. Having a
general exceptions clause may assist a respondent state to suc-
cessfully defend the measure, thus avoiding the potential costs
of having to pay compensation or repeal the measure.

General exceptions are often qualified by language such as
‘provided that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimin-
ation between countries where the same conditions prevail, or a
disguised restriction on international trade’ (known as the
‘chapeau’ to Article XX of the WTO GATT). While a body of
WTO case law has interpreted this language in the context of
trade provisions, it is unclear how this language applies to
investment measures. This provides another source of uncer-
tainty for states considering whether the exception would apply
to given facts.

The first element of the US proposal for the TPP builds on
the inclusion of a general exception, by clarifying that the refer-
ence to measures to protect public health applies to tobacco
control measures. This clarification is unlikely to have much
impact on the scope of obligations under a TIA, as it would
seem relatively obvious that tobacco control falls within the
general scope of public health measures. Moreover, if the
parties decide that the general exception applies only to chap-
ters on goods and services trade, and not apply to investment
obligations, this provision will have no impact on ISDS.

Relationship with existing agreements

Additional treaty protections secured in new TIAs will provide
little comfort to states should existing TIAs continue to provide
avenues for investors to bring disputes under weaker provisions.
Therefore, states considering how to protect regulatory auton-
omy in agreements under negotiation must also consider the rela-
tionship between the new agreement and existing agreements.
One option for addressing potential differences between new
and existing agreements is to incorporate provisions terminating
pre-existing TIAs between the negotiating parties. This practice is
increasingly utilised in bilateral and regional TIAs, for example,
in the PTAs between Australia and Chile,*! Peru and South

Korea,*? Chile and South Korea,* and Peru and Singapore.** At
the regional level, the Central America—Mexico Free Trade
Agreement,* *® and the European Union’s policy of replacing
bilateral investment agreements between Member States and
third countries with Union-level agreements,*” suggest that this
style of provision can be easily adapted to deal with multiple
parties and multiple agreements. States may also consider modi-
fying or terminating TIAs with other parties, to reduce the risk
that companies will use corporate restructuring to take advantage
of more favourable terms in older agreements.

An additional concern about the relationship between new
and existing agreements is posed by the use of ‘most-favoured
nation’ (MFN) provisions to import broader or more favourable
provisions from one agreement into another. MFN clauses are a
form of non-discrimination obligation, which requires that pro-
ducts, services or investors from another party receive treatment
no less favourable than that accorded to their counterparts from
any other country. In practice this application of MFN treatment
could result in the protections discussed above being under-
mined by less robust provisions in another agreement. Many
states have addressed this problem by including clarifying lan-
guage that states that MFN treatment does not apply to dispute
settlement provisions, such that ISDS from another treaty could
not be invoked in a new treaty through the new treaty’s MFN
clause. TIAs between Chile and Colombia,*® Canada and
Peru,*” and Japan and Switzerland provide examples of this
style of provision.’® A similar technique could also be used to
clarify that an MFN provision is subject to relevant exceptions
and exclusions, thereby addressing the possibility that MFN
could be used to circumvent such protections.

The consequences of failing to consider the relationships
between new and existing TIAs may significantly undermine a
newly negotiated treaty. However, existing treaties can be rela-
tively easily addressed through careful drafting when negotiating
new agreements such as the TPP or T-TIR

CONCLUSIONS

As set out in figure 2 (below), the strongest options for states to
safeguard their autonomy to implement tobacco control measures
are to exclude such measures either from the scope of the relevant
TIA entirely (Option D) or from the scope of ISDS (Option A).
These options would provide the greatest certainty for states in
enacting legitimate tobacco control measures without being
subject to a legal challenge. However, they are also the options
that are least likely to be agreed to by countries where the tobacco
industry is influential. They may also create a risk of abuse—that
is, the exclusion from scrutiny of measures that are designed to
protect the local tobacco industry against foreign competitors, for
example. Broader approaches—such as limiting the scope of sub-
stantive obligations (Option E), including general exceptions
(Option F), or reforming dispute settlement procedures (Option
C)—do not provide a high degree of certainty for states (ie, a state
cannot be sure whether its tobacco control measures will fall
within the scope of the provision). Although they do not provide
an absolute safeguard, these broader options mitigate some of the
risks that TIAs pose for tobacco control measures and are likely to
be more politically feasible.

Some of the options that provide the greatest protection to
tobacco control specifically would do little to increase a state’s
general regulatory autonomy. In contrast, some of the less tar-
geted options, such as general exceptions, protect the broader
right of states to enact measures to promote public health and
welfare. Furthermore, the legal effect of the options outlined
above will be shaped by the context in which they appear.
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agreements.

Therefore, identifying their strength or weakness will require
consideration of not only the relevant treaty provision but also
the treaty as a whole, as well as existing treaties. States should
consider the utility of each of these options on a case by case
basis, perhaps combining a number of options in a given agree-
ment. Tailoring agreements in this way, to respond to the par-
ticular textual contexts and inter-relationships of each, will
provide a more comprehensive approach to safeguarding regula-
tory autonomy, ensuring minimisation of both the costs of
having to defend a measure, and the potential costs of an
adverse outcome in a dispute.

What this paper adds

As the tobacco industry is clearly prepared to use trade and
investment agreements to challenge domestic tobacco control
measures, when new agreements are negotiated states need to
ensure that they include clauses to protect their autonomy to
regulate tobacco use. This paper provides an analysis of the
strengths and weaknesses of various options for provisions that
could be included in agreements such as the Trans-Pacific
Partnership and the Transatlantic Trade and Investment
Partnership to protect the autonomy of states to adopt tobacco
control measures and, for some options, public health policies
generally. It may assist states and advocacy groups in seeking a
comprehensive, effective approach that will minimise the risk and
costs of litigation, as well as limiting the scope of trade and
investment obligations, improving the chances that the state will
be able to successfully defend its tobacco control measures.
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